
International Arbitration 2013
10th Edition

A practical cross-border insight into international arbitration work

The International Comparative Legal Guide to:

Abreu Advogados – Sociedade de Advogados, RL.
Advokatfirman Vinge
Aivar Pilv Law Office
Akerman Senterfitt
Akinci Law Office
Ali Budiardjo, Nugroho, Reksodiputro
Anderson Mori & Tomotsune
Ashurst Australia
Baker & McKenzie 
Baker Botts L.L.P.
Batliner Gasser
Borden Ladner Gervais LLP
Boss & Young, Attorneys at Law
Cárdenas & Cárdenas Abogados Ltda.
Chiuariu & Associates Attorneys at Law 
Clayton Utz 
Clifford Chance CIS Limited
Dentons & Co
DLA Piper
Dr. Colin Ong Legal Services

Ferreira Rocha Advogados
Geni & Kebe
George Z. Georgiou & Associates LLC
Georgiev, Todorov and Co. 
Gleiss Lutz
Hajji & Associés – Avocats
Homburger
Johnson Šťastný Kramařík, advokátní kancelář, s.r.o.
K&L Gates LLP
Kachwaha and Partners
Kobre & Kim LLP
Lazareff Le Bars
Lee and Li, Attorneys-at-Law
Lenczner Slaght 
Lendvai Partners
Linklaters LLP
Loyens & Loeff 
Matheson 
Medina & Rizek Abogados
Miranda Correia Amendoeira & Associados RL

Mishcon de Reya
Motieka & Audzevičius
Nunziante Magrone Studio Legale Associato
PUNUKA Attorneys & Solicitors
Sedgwick Chudleigh
Shuke Law
Sidley Austin LLP
Sołtysiński Kawecki & Szlęzak
Tilleke & Gibbins
Van Doorne N.V.
Vasil Kisil & Partners 
Vieira, Rezende, Barbosa e Guerreiro Advogados
Von Wobeser y Sierra, S.C.
Weber & Co.
Werksmans 
Wilmer Cutler Pickering Hale and Dorr LLP

Published by Global Legal Group, in association with CDR, with contributions from:



www.ICLG.co.uk

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.  Global Legal Group Ltd. and the 
contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication. This publication is intended to give an 
indication of legal issues upon which you may need advice.  Full legal advice should be taken from a qualified professional when dealing with specific situations.

Further copies of this book and others in the series can be ordered from the publisher.  Please call +44 20 7367 0720

Contributing Editors
Steven Finizio, Wendy
Miles and Kate Davies,
Wilmer Cutler Pickering
Hale and Dorr LLP

Account Managers
Beth Bassett, Robert
Hopgood, Dror Levy, Maria
Lopez, Florjan Osmani,
Oliver Smith, Rory Smith

Sales Support Manager
Toni Wyatt

Sub Editors
Beatriz Arroyo
Fiona Canning

Editor
Suzie Kidd

Senior Editor
Penny Smale

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel:  +44 20 7367 0720
Fax: +44 20 7407 5255 
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Information Press Ltd
July 2013

Copyright © 2013
Global Legal Group Ltd. 
All rights reserved
No photocopying

ISBN 978-1-908070-67-8
ISSN 1741-4970

Strategic Partners

The International Comparative Legal Guide to: International Arbitration 2013

General Chapters:

1 New Seats – New Challenges – Kate Davies & Valeriya Kirsey, Wilmer Cutler Pickering Hale and Dorr LLP 1

2 The Use of Section 1782 Applications in aid of International Arbitration – Marc S. Palay & 

Katherine von der Weid, Sidley Austin LLP 12

3 Mandatory Arbitration and Consumer Class Actions in Canada and the United States – 

Lawrence Thacker, Lenczner Slaght 18

4 The New EU Policy on Foreign Direct Investment – Karel Daele, Mishcon de Reya 24

Preface:

Preface by Gary Born, Chair, International Arbitration and Litigation Groups, 

Wilmer Cutler Pickering Hale and Dorr LLP

Asia Pacific:

5 Overview Dr. Colin Ong Legal Services: Dr. Colin Ong 31

6 Australia Ashurst Australia: Georgia Quick & Peter Ward 42

7 Brunei Dr. Colin Ong Legal Services: Dr. Colin Ong 53

8 China Boss & Young, Attorneys at Law: Dr. Xu Guojian 62

9 Hong Kong Clayton Utz in association with Haley & Co: Glenn Haley & Patrick Daley 73

10 India Kachwaha and Partners: Sumeet Kachwaha & Dharmendra Rautray 85

11 Indonesia Ali Budiardjo, Nugroho, Reksodiputro: Sahat A.M. Siahaan & Ulyarta Naibaho 94

12 Japan Anderson Mori & Tomotsune: Aoi Inoue 104

13 Singapore Baker & McKenzie.Wong & Leow: Gerald Kuppusamy & Jennifer Fong 112

14 Taiwan Lee and Li, Attorneys-at-Law: Angela Y. Lin & Jeffrey Li 120

15 Vietnam Tilleke & Gibbins: Michael K. Lee & Doan Ngoc Tran 128

Continued Overleaf

Central and Eastern Europe:

16 Overview Clifford Chance CIS Limited: Timur Aitkulov & Julia Popelysheva 136

17 Albania Shuke Law: Enyal Shuke & Mariola Saliu 138

18 Bulgaria Georgiev, Todorov and Co.: Alexander Katzarsky & Georgi Georgiev 146

19 Cyprus George Z. Georgiou & Associates LLC: George Z. Georgiou & Socrates Eliades 156

20 Czech Republic Johnson Šťastný Kramařík, advokátní kancelář, s.r.o.: Roman Kramařík &

Karolína Černá 163

21 Estonia Aivar Pilv Law Office: Pirkka-Marja Põldvere & Ilmar-Erik Aavakivi 170

22 Hungary Lendvai Partners: András Lendvai & Gergely Horváth 178

23 Lithuania Motieka & Audzevičius: Ramūnas Audzevičius & Rimantas Daujotas 186

24 Poland Sołtysiński Kawecki & Szlęzak: Dr. Marcin Olechowski & Sławomir Uss 194

25 Romania Chiuariu & Associates Attorneys at Law: Dr. Tudor Chiuariu & Roxana Giurea 202

26 Russia Clifford Chance CIS Limited: Timur Aitkulov & Julia Popelysheva 212

27 Turkey Akinci Law Office: Ziya Akinci 224

28 Ukraine Vasil Kisil & Partners: Oleksiy Filatov & Pavlo Byelousov 232

Western Europe:

29 Overview Gleiss Lutz: Stefan Rützel & Stephan Wilske 241

30 Austria Weber & Co.: Stefan Weber & Ewald Oberhammer 246

31 Belgium Linklaters LLP: Joost Verlinden 254

32 England & Wales Wilmer Cutler Pickering Hale and Dorr LLP: Wendy Miles & Kate Davies 263

33 France Lazareff Le Bars: Benoit Le Bars & William Kirtley 281

34 Germany DLA Piper: Dr. Frank Roth & Dr. Daniel H. Sharma 290



The International Comparative Legal Guide to: International Arbitration 2013

Western Europe, cont.:

35 Ireland Matheson: Nicola Dunleavy & Gearóid Carey 299

36 Italy Nunziante Magrone Studio Legale Associato: Prof. Dr. Gabriele Crespi Reghizzi 308

37 Liechtenstein Batliner Gasser: Dr. Johannes Gasser & MMag. Benedikt König 317

38 Luxembourg Loyens & Loeff: Véronique Hoffeld 325

39 Netherlands Van Doorne N.V.: Jasper Leedekerken & Bas van Zelst 333

40 Portugal Abreu Advogados – Sociedade de Advogados, RL.: José Maria Corrêa de Sampaio & 

Nuno Pimentel Gomes 341

41 Sweden Advokatfirman Vinge: Krister Azelius & Lina Bergqvist 353

42 Switzerland Homburger: Felix Dasser & Balz Gross 360

Latin America:

43 Overview Akerman Senterfitt: Luis M. O'Naghten 369

44 Brazil Vieira, Rezende, Barbosa e Guerreiro Advogados: Mauro Vinicius Sbrissa Tortorelli &

Claudia Fabiana Correa Lisboa 378

45 Colombia Cárdenas & Cárdenas Abogados Ltda.: Alberto Zuleta-Londoño & 

Silvia Patiño-Rodríguez 384

46 Dominican Republic Medina & Rizek Abogados: Fabiola Medina Garnes & Jose Alfredo Rizek 391

47 Mexico Von Wobeser y Sierra, S.C.: Victor M. Ruiz 399

Middle East / Africa:

48 Overview –  

MENA Baker & McKenzie.Habib Al Mulla: Gordon Blanke & Soraya Corm-Bakhos 409

49 Overview – 

Sub-Saharan Africa Werksmans: Des Williams 413

50 OHADA Geni & Kebe: Mouhamed Kebe & Hassane Kone 416

51 Angola Miranda Correia Amendoeira & Associados RL: Agostinho Pereira de Miranda &

Cláudia Leonardo 423

52 Equatorial Guinea Miranda Correia Amendoeira & Associados RL: Agostinho Pereira de Miranda &

Cláudia Leonardo 431

53 Kuwait Dentons & Co: Stuart Cavet & Aisha Al Nesef 439

54 Morocco Hajji & Associés – Avocats: Amin Hajji 448

55 Mozambique Ferreira Rocha Advogados in Partnership with Abreu Advogados: 

Rodrigo Ferreira Rocha 454

56 Nigeria PUNUKA Attorneys & Solicitors: Anthony Idigbe & Omone Tiku 462

57 South Africa Werksmans: Des Williams 477

58 UAE Baker & McKenzie.Habib Al Mulla: Gordon Blanke & Soraya Corm-Bakhos 488

North America:

59 Overview Baker Botts L.L.P.: Michael S. Goldberg & Ryan E. Bull 498

60 Bermuda Sedgwick Chudleigh: Mark Chudleigh & Nick Miles 505

61 BVI Kobre & Kim LLP: Tim Prudhoe & Timothy P. de Swardt 514

62 Canada Borden Ladner Gervais LLP: Daniel Urbas & Robert J.C. Deane 525

63 Cayman Islands Kobre & Kim LLP: James Corbett QC & Alison Maxwell 534

64 USA K&L Gates LLP: Peter J. Kalis & Roberta D. Anderson 545



Chapter 56

ICLG TO: INTERNATIONAL ARBITRATION 2013 WWW.ICLG.CO.UK
© Published and reproduced with kind permission by Global Legal Group Ltd, London

462

PUNUKA Attorneys & Solicitors

Nigeria

1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an arbitration
agreement under the laws of Nigeria?

The main arbitration law of Nigeria is the Arbitration and Conciliation

Act 1988 (ACA) (Cap A18 Laws of the Federation of Nigeria 2004).

This is the federal or national law governing arbitration in Nigeria.  In

2009, Lagos State enacted its own state law, the Lagos State

Arbitration Law 2009.  The Regional Centre for Arbitration Lagos, a

non-profit, independent, international arbitral institution established in

Lagos in 1989, also has its own arbitration rules.  However, this

chapter focuses on the federal law (ACA), but references will be made

to the Lagos State Law where necessary. 

The basic legal requirement of an arbitration agreement under this law

is that an arbitration agreement must be in writing or must be

contained in a written document signed by the parties.  Section 1 of

ACA provides that every arbitration agreement shall be in writing and

contained in a document signed by the parties or in an exchange of

letters, telex, telegrams or other means of communication which

provide a record of the arbitration agreement or in an exchange of

points of claim and of defence in which the existence of an arbitration

agreement is alleged by one party and not denied by another.  Any

reference in a contract to a document containing an arbitration clause

constitutes an arbitration agreement if such contract is in writing and

the reference is such as to make that clause part of the contract.  This

provision presupposes that arbitration must be consensual and

indicates that an arbitration agreement may either be an express clause

in a contract whereby parties agree to refer future disputes to

arbitration, or in a separate document (Submission Agreement),

whereby parties agree to submit their existing dispute to arbitration.

An arbitration agreement may also be inferred from written

correspondence or pleadings exchanged between parties.

However, there are situations of non-consensual or compulsory

arbitration, as depicted in statutes and consumer standard form

contracts.  For instance, under the Pension Reform Act, the

regulator National Pension Commission, PENCOM, can refer any

dispute to arbitration.  Also under the National Investment

Promotion Act, any foreign investor who registers under the Act is

automatically entitled to bring a treaty arbitration under the ICSID

system.  Arbitration provisions contained in such statutes are

deemed to be binding on any person to whom they apply. 

The following additional legal requirements for a valid arbitration

agreement can be distilled from the provisions of ACA:

The arbitration agreement must be in respect of a dispute

capable of settlement by arbitration under the laws of

Nigeria.  See section 48(b)(i) and 52(b)(i) ACA. 

The parties to the arbitration agreement must have legal

capacity under the law applicable to them.  See section

48(a)(i) and section 52(2)(a)(i) ACA.

The arbitration agreement must be valid under the law to

which the parties have subjected it or under the laws of

Nigeria.  In other words, the agreement must be operative,

capable of being performed and enforceable against the

parties.  See section 48(a)(ii) and 52(a)(ii) ACA.  

1.2 What other elements ought to be incorporated in an
arbitration agreement?

Apart from the requirement of writing (in the case of consensual

arbitration), other elements like the place (or seat) of arbitration,

language of arbitration, number of arbitrators, governing law of the

contract, arbitral rules or institution, etc. ought to be incorporated in

the arbitration agreement.  Including such elements in the

arbitration agreement would ensure the validity of the clause and

provide the parties good measure of control and autonomy over the

arbitration procedure, especially since most of the provisions of

ACA are subject to the express agreement of parties, that is, non-

mandatory.  See section 16 of ACA. 

Section 6 of ACA provides the default number of arbitrators as three

in the absence of any express agreement by the parties.  The default

number of arbitrators under the Lagos State Arbitration Law is one

(1) (sole arbitrator), but parties are free to stipulate otherwise by the

arbitration agreement.  See section 7(3) of the Lagos State

Arbitration Law 2009. 

The method or procedure for appointment of the arbitrators could

also be specified in the arbitration agreement.  In the case of a sole

arbitrator, it may be a joint appointment by the parties or by an

appointing authority and in the case of three arbitrators, each party

can appoint one arbitrator and the two appointed will then appoint

the third.  In the case of multi-party arbitrations (arbitrations

between more than two parties), it is more useful for parties to agree

on an appointing authority.  See section 7 of ACA on the procedure

for appointing arbitrators where no procedure is stipulated in the

arbitration agreement.

Apart from the above, the level of qualification or expertise which

the arbitrator or arbitrators should have, the time lines for

conclusion of the arbitration and giving final award, and the

governing law may be stipulated in the arbitration agreement.

Parties can choose from a variety of arbitration rules, such as ICC

Rules, LCIA or other international rules, as well as local rules under

ACA and the Lagos State Arbitration Law 2009.  The arbitration

agreement should state whether the choice of law for the contract

also applies to the arbitration agreement.

Omone Tiku
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In view of the increasing number of law suits on arbitration,

especially actions to set aside arbitral awards, it is becoming useful

to insert a term in the arbitration clause that parties agree to be

bound by the decisions of the tribunal and shall not challenge the

award except on grounds of misconduct.  However, ACA provides

grounds for setting aside an award and so there is the question of

whether the courts will uphold an agreement that is contrary to law.

Also, such a clause may be adjudged to be an ouster of the court’s

jurisdiction which the court will be reluctant to uphold.

1.3 What has been the approach of the national courts to the
enforcement of arbitration agreements?

Nigerian courts have adopted a positive approach to the

enforcement of arbitration agreements.  A review of the decided

cases shows a general recognition by Nigerian courts of arbitration

as a good and valid alternative dispute resolution mechanism.  In

C.N. Onuselogu Ent. Ltd. v. Afribank (Nig.) Ltd. (2005) 1 NWLR
Part 940 577, the court held that arbitral proceedings are a

recognised means of resolving disputes and should not be taken

lightly by both counsel and parties.  However, there must be an

agreement to arbitrate, which is a voluntary submission to

arbitration.

Where there is an arbitration clause in a contract which is the

subject of court proceedings, a party to the court proceedings may

promptly raise the issue of an arbitration clause and the courts will

stay proceedings and refer the parties to arbitration.  See sections 4

and 5 of ACA.  See Transnational Haulage Limited v. Afribank
Nigeria Plc & Anor. (Unreported Suit No. LD/1048/2008) ruling

delivered on 28th September 2010, granting stay of proceedings

pending arbitration. 

Sections 6(3) and 21 of the Lagos Law empower the court to grant

interim orders or reliefs to preserve the res or rights of parties pending

arbitration.  Although ACA in section 13 gives the arbitral tribunal

power to make interim orders of preservation before or during arbitral

proceedings, it does not expressly confer the power of preservative

orders on the court and section 34 of ACA limits the courts’ power of

intervention in arbitration to the express provisions of ACA.  The

usefulness of section 6(3) of the Lagos State Arbitration Law 2009 is

seen when there is an urgent need for interim preservative orders and

the arbitral tribunal is yet to be constituted.  Our experience in this

regard is that such applications find no direct backing under ACA and

have always been brought under the Rules of Court and under the

court’s inherent jurisdiction to grant interim orders.  However, in

Afribank Nigeria Plc v. Haco (Unreported FHC/L/CS/476/2008),

the court granted interim relief and directed the parties to arbitrate

under the provisions of ACA.  Upon the publication of the award, the

parties returned to the court for its enforcement as judgment of the

court.  See also Transnational Haulage Limited v. Afribank Nigeria
Plc & Anor. supra.

The courts in Nigeria are often inclined to uphold the provisions of

sections 4 and 5 of ACA, provided the necessary conditions are met.

In the case of Minaj Systems Ltd. v. Global Plus Communication
Systems Ltd. & 5 Ors (Unreported Suit No. LD/275/2008), the

Claimant instituted a court action in breach of the arbitration

agreement in the main contract and on the Defendant’s application,

in a ruling delivered on 10th March 2009, the court granted an order

staying proceedings in the interim for 30 days pending arbitration.

In Niger Progress Ltd. v. N.E.I. Corp. (1989) 3 NWLR (Part 107)
68, the Supreme Court followed section 5 of ACA, which gives the

court the jurisdiction to stay proceedings where there is an

arbitration agreement.  In M.V. Lupex v. N.O.C (2003) 15 NWLR
(Part 844) 469, the Supreme Court held that it was an abuse of court

process for the Respondent to institute a fresh suit in Nigeria against

the appellant on the same dispute during the pendency of the

arbitration proceedings in London.  In Akpaji v. Udemba (2003) 6
NWLR (Part 815) 169, the court held that where a Defendant fails

to raise the issue of an arbitration clause and relies on the same at

the early stage of the proceeding, but takes positive steps in the

action, he would be deemed to have waived his right under the

arbitration clause. 

2 Governing Legislation

2.1 What legislation governs the enforcement of arbitration
proceedings in Nigeria? 

Parties are free to choose the law governing the arbitration

proceedings, but where they have not predetermined the law, the

arbitral proceedings will be governed by ACA.  Also, if the seat of

the arbitration is Nigeria, then ACA will apply as governing law of

the arbitration.  Parties can also choose the rules that will regulate

the arbitration proceedings.  Where no rules are specified, the

arbitral proceedings shall be in accordance with the procedure

contained in the Arbitration Rules set out in the First Schedule to

ACA.  (See section 15(1) and (2) of ACA.)  Where the Rules

contain no provision in respect of any matter, the arbitral tribunal

may conduct the arbitral proceedings in such a manner as it

considers appropriate so as to ensure a fair hearing.  If parties have

chosen ACA as the governing law, ACA will govern both the

arbitral proceedings itself and the enforcement of the award.  The

New York Convention on the Recognition and Enforcement of

Foreign Arbitral Awards (domesticated as Second Schedule to

ACA) governs the enforcement of foreign awards.  Nigeria is a

signatory to the New York Convention and has domesticated the

Convention in compliance with section 12 of the 1999 Constitution

as amended through enactment of ACA.  Since arbitration is under

the concurrent and residuary list of the 1999 Constitution, both the

federal and state governments can legislate on it.  There are existing

arbitration laws by Lagos State and the northern states of Nigeria.

Lagos State Arbitration Law is perhaps the most developed and the

state aims, by this, to make Lagos the centre for arbitration in

Nigeria. 

2.2 Does the same arbitration law govern both domestic and
international arbitration proceedings? If not, how do they
differ?

There is no distinction between domestic and international

arbitration under ACA and the Rules made pursuant to it.

Generally, ACA and the Rules apply to any arbitration whose seat

is in Nigeria or which parties have agreed will be governed by

ACA.  (See the Long title of ACA and section 15(1) thereof.)

However, parties are free to choose the rules applicable to the

arbitration proceedings and may even choose arbitration rules of a

different country or the rules of an international or foreign arbitral

institution.  See section 53 ACA.

Part III of ACA, comprising sections 43 to 55, contains specific

provisions on international commercial arbitration (and

conciliation), but the heading of Part III and wording of section 43

suggest that these provisions, in addition to other provisions of

ACA, apply to international arbitration.  But going by the general

rule that specific provisions override general provisions, any

difference between the other provisions of ACA and Part III on

international arbitration will be resolved in favour of the provisions

of Part III.  For instance, section 44 slightly differs from section 7

on appointment of arbitrators in the sense that section 44 provides

N
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that an appointing authority shall appoint arbitrators if parties are

unable to agree on a sole arbitrator or if party-appointed arbitrators

do not agree on a presiding arbitrator, whereas section 7 provides

that the court shall make the appointment in both circumstances.

Again, section 48 provides elaborate grounds for setting aside an

award whereas, under sections 29 and 30, the grounds for setting

aside an award are merely stated as decisions beyond the scope of

the submission to arbitration, misconduct of the arbitral tribunal,

and improper procurement of the arbitral proceedings.  Similarly,

section 52 provides elaborate grounds for refusing recognition or

enforcement of an award, whereas the grounds for refusal of

recognition are not stated in the other provisions of ACA.  It has

sometimes been argued in applications for setting aside or refusal of

recognition of awards, that sections 48 and 52 do not apply to

domestic arbitration, but this issue has not been fully tested

judicially in Nigeria. 

The Convention on the Recognition and Enforcement of Foreign

Arbitral Awards (New York Convention), which is incorporated as

the Second Schedule to ACA, is applicable to the recognition and

enforcement of arbitral awards arising out of international

commercial arbitration.

2.3 Is the law governing international arbitration based on the
UNCITRAL Model Law?  Are there significant differences
between the two?

ACA is largely based on the UNCITRAL Model Law with minimal

differences.  One such difference is the provision on the power of

the court to stay proceedings.  The UNCITRAL Model Law does

not expressly confer on the court the power to stay proceedings

commenced in breach of an arbitration clause, whereas ACA

expressly confers this power on the court.  Article 8(1) of the

UNCITRAL Model Law, which is headed ‘Arbitration agreement
and substantive claim before court’, simply provides that the court

shall “refer the matter to arbitration” in such circumstances,

whereas section 4 of ACA, with an identical heading, expressly

provides that the court shall “order a stay of proceedings and refer

the parties to arbitration”.  While the power of the court to stay

proceedings may be implied in Article 8(1) of the Model Law, it

may be argued that an application for stay of proceedings finds no

direct legal backing under the Model Law, unlike ACA, which

confers an express power of stay of proceedings on the court and

goes further in section 5 to make more elaborate provisions on stay

of proceedings.  Another difference is the provision of Article 13(3)

of the Model Law, which allows parties to go to court to challenge

the decision of the arbitral tribunal on its own competence.  ACA

gives the tribunal power to decide on a challenge to an arbitrator,

but does not provide for further recourse to court against the

decision of the tribunal on the issue.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in Nigeria?

Arbitration under ACA is generally consensual and there is party

autonomy in the conduct of arbitration proceedings, including

international arbitration proceedings.  Most of the provisions in

ACA and the Rules are subject to and may be varied by the parties’

agreement.  However, section 33(a) of ACA implies that there are

some provisions of ACA which are deemed mandatory and which

parties cannot derogate from.

In contemporary business-to-business transactions such as

telecommunications, pension and capital market transactions like

mergers and acquisitions (M&A), mandatory arbitration clauses are

increasingly being imposed by statutes or regulators.  The basic

question would be whether it is reasonable for regulators to insist on

the insertion of mandatory arbitration clauses in commercial

transactions they regulate or refer disputes to arbitration before

taking a final administrative decision.  The position is yet to be

tested in Nigerian courts, but in Nigeria the mandatory pre-

arbitration clause in a commercial agreement particularly in a

capital market transaction regulated by SEC is gaining weight and,

like the position in the United States relating to a business

agreement, the regulators are championing the process particularly

for high value transactions.  Agreements like the vending and

underwriting agreements must by regulation in Nigeria carry an

arbitration clause under the New Consolidated Securities and

Exchange Commission Rules 2011.  Statutes such as the Pension

Reform Act and Nigeria Communications Commission Act and

regulators such as the Securities and Exchange Commission (SEC)

are increasingly resorting to mandatory arbitration clauses in

Nigeria. 

3 Jurisdiction

3.1 Are there any subject matters that may not be referred to
arbitration under the governing law of Nigeria?  What is
the general approach used in determining whether or not
a dispute is “arbitrable”?

ACA does not stipulate any particular subject matter that may not

be referred to arbitration.  The question of whether or not a dispute

is arbitrable is therefore left for interpretation by the courts.  In

Ogunwale v. Syrian Arab Republic (2002) 9 NWLR (Part 771) 127,

the Court of Appeal held that the test for determining whether a

dispute is referable to arbitration is that the dispute or difference

must necessarily arise from the clause contained in the agreement.

However, not all disputes are necessarily arbitrable.  Only disputes

arising from commercial transactions are referable to arbitration

(see section 57(1) of ACA on the definition of arbitration and

commercial disputes).  Disputes not falling within the category of

commercial disputes (e.g. domestic disputes), would not be

arbitrable under ACA, though they may be referable to customary

arbitration.  Such disputes as competition or anti-trust disputes with

elements of criminality and nullification of patent rights are

generally not arbitrable, although there are some exceptions.  In

Federal Inland Revenue Service v. Nigerian National Petroleum
Corporation & 2 Ors. - Suit No. FHC/CS/764/2011, a case

involving the Federal Inland Revenue Service (FIRS), NNPC, Shell

Petroleum and other international oil companies (IOCs) operating

in Nigeria, a Federal High Court in Abuja voided an arbitral award

under a Joint Operating Agreement between the government and the

IOCs on the ground that the subject matter of the arbitration

(interpretation, application and administration of the Petroleum

Profit Tax Act, the Deep Offshore Act, Education Tax Act and

Company Income Tax Act) was not arbitrable, but was a function

solely to be carried out by Federal Inland Revenue Service.    

Also, some matters are generally more suitable for litigation than

arbitration.  For instance, applications for immediate enforcement

of rights or preservation of res, e.g. the enforcement of fundamental

human rights, application for anton pillar, mareva and other

injunctions, are less suitable for arbitration than litigation.  In

addition, since an arbitrator has no statutory power of joinder under

ACA, multi-party proceedings may be less suitable for arbitration

under ACA, unless the arbitration agreement makes specific

provision for it.  It is hoped that ACA would be revised to address

multiparty provisions as other arbitral institutions like the

International Chamber of Commerce (ICC) and UNCITRAL Rules

have done. 
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3.2 Is an arbitrator permitted to rule on the question of his or
her own jurisdiction?

An arbitrator is permitted to rule on his or her own jurisdiction.

Section 12 of ACA provides that an arbitral tribunal shall be

competent to rule on questions pertaining to its own jurisdiction and

on any objections with respect to the existence or validity of an

arbitration agreement.  In any arbitral proceedings, a plea that the

arbitral tribunal does not have jurisdiction or is exceeding the scope

of its authority should be raised promptly, as soon as the matter

alleged to be beyond the scope of its authority is raised during the

proceedings and the tribunal may, in either case, admit a later plea

if it considers that the delay was justified.  The arbitral tribunal may

rule on any plea referred to it under subsection (3) of section 12,

either as a preliminary question or in an award on the merits, and

such ruling shall be final and binding.

3.3 What is the approach of the national courts in Nigeria
towards a party who commences court proceedings in
apparent breach of an arbitration agreement? 

Where a party in court proceedings raises the issue of an arbitration

agreement promptly, the court will uphold the arbitration agreement

and stay proceedings pending arbitration.  However, the courts will

usually require the requesting party not to have taken some positive

steps in furtherance of the litigation, apart from appearance in court.

The Notice of Arbitration or any other evidence that arbitral

proceedings have been set in motion will help to convince the court

that the party invoking the arbitration clause is serious and desirous

of pursuing arbitration.  In the absence of that, the courts are still

inclined to stay proceedings in favour of arbitration upon being

convinced that there exists a valid arbitration agreement.

However, while some courts treat an arbitration agreement as a

compelling ground for stay of court proceedings, others treat it as

discretionary.  This point is illustrated by the cases of M.V. Lupex
v. N.O.C. (2003) 15NWLR (Part 844) 469 and K.S.U.D.B. v. Fanz
Ltd. (1986) 5 NWLR (Part 39) 74.

3.4 Under what circumstances can a court address the issue
of the jurisdiction and competence of the national arbitral
tribunal?  What is the standard of review in respect of a
tribunal’s decision as to its own jurisdiction?

Generally, by virtue of section 12(4) of ACA, a ruling by the

tribunal on its jurisdiction is final and binding and is not subject to

appeal.  This is strengthened by section 34 of ACA, which provides

that “A court shall not intervene in any matter governed by this Act,
except where so provided in this Act”.  However, a party who can

prove circumstances of impartiality or lack of independence on the

part of the tribunal can challenge the tribunal’s constitution in court

on the basis of section 8(3) (a) of ACA, which provides that “An
arbitrator may be challenged if circumstances exist that give rise to
justifiable doubts as to his impartiality or independence”.  But even

so, the challenge should be first made to the tribunal itself unless the

challenged arbitrator withdraws from office or the other party

agrees to the challenge.  See section 9(3) ACA.  If the other party

does not agree to the challenge and the challenged tribunal does not

withdraw, the court can address the issue at the instance of the

challenging party.  See Article 12 of the Arbitration Rules. 

Also, the court can address the issue of jurisdiction and competence

of an arbitral tribunal after the award has been made and

proceedings have been instituted for setting aside or refusal of

recognition and enforcement of the award.  Lack of jurisdiction is

not expressly stated to be grounds for setting aside or refusal of

recognition and enforcement of an award under ACA so as to make

it an issue which the court can address, but it has been held to

constitute misconduct on the part of the tribunal for which an award

may be set aside under section 30 of ACA.  See the case of Taylor
Woodrow Ltd. v. GMBH (1991) 2 NWLR (Part 175) 604.

ACA is not specific on the standard of review of a tribunal’s decision.

The tribunal has the competence to rule on its jurisdiction and under

ACA (unlike the UNCITRAL Model law) its decision is not subject to

review.  If the tribunal rules that it has jurisdiction when he does not,

the award will be set-aside and the entire arbitral proceedings would

be a waste of time.  See Triana Ltd v. UTB Plc [2009] 12 NWLR (Part
1155) 313.  However, a tribunal in ruling on its own jurisdiction will

decide based on a number of factors like the existence or validity of an

arbitration agreement, the express provisions or requirements of the

arbitration agreement, the scope of the tribunal’s authority or powers,

the impartiality and independence of the tribunal in relation to the

parties and subject matter of the dispute, and the qualifications of the

arbitrator(s) in accordance with the arbitration clause.  (See sections 8

and 12 of ACA.)

3.5 Under what, if any, circumstances does the national law
of Nigeria allow an arbitral tribunal to assume jurisdiction
over individuals or entities which are not themselves party
to an agreement to arbitrate?

Under ACA, an arbitration agreement must be valid; otherwise the

court may set aside or refuse recognition and enforcement of the

award.  A valid arbitration agreement is one which unequivocally

evidences the parties’ agreement to arbitrate whether in the form of

a clause in the main contract or a separate submission agreement or

an exchange of pleadings or correspondence between the parties.

(See section 1 of ACA.)  An arbitral tribunal has no jurisdiction

under ACA over parties who are not themselves party to an

agreement to arbitrate and any award made without jurisdiction will

be null and void.  In practice, where persons who were not party to

the arbitration agreement are sought to be enjoined, a submission

agreement is signed by which the parties submit to the jurisdiction

of the arbitral tribunal and thereby agree to be bound by the award. 

Section 40(3) of the Lagos Arbitration Law provides that a party may,

by application and with the consent of the parties, be joined to arbitral

proceedings, but ACA does not contain such provision.  It follows that

whilst Federal law does not allow joinder of non-parties, conceptually

such a joinder is possible under the Lagos Arbitration Law.  At present,

no jurisprudence has developed on this point.  In contemporary

practice and with the spate of increase in multi-party (and multi-

contract) arbitrations, parties who were not parties to the original

arbitration agreement are made to submit to the jurisdiction of an

arbitral tribunal.  For instance in FGN v. CTTL (Unreported Suit No.

FHC/L/CS/421/2009), the Federal High Court refused to set aside an

ICC award against the Federal Government of Nigeria, a non-

signatory and its state agency which signed the arbitral agreement on

the basis that though FGN was not a party to the agreement it had

given presumed consent by its conduct and involvement with the

execution and implementation of the contract.

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in Nigeria and what is the
typical length of such periods?  Do the national courts of
Nigeria consider such rules procedural or substantive,
i.e., what choice of law rules govern the application of
limitation periods?

Generally, under Nigerian law, there are limitation periods for

commencement of various civil actions.  For simple breach of
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contract, it is 6 years; for an action relating to land, it is 12 years;

and for actions against public officers, it is 3 months.  (See

Limitation Laws of the various states, the Fatal Accidents Act and

the Public Officers Protection Act.)  ACA does not provide

limitation periods for commencement of arbitration.  However, the

Lagos Arbitration Law, in section 35(1), provides that limitation

laws shall apply to arbitral proceedings as they apply to judicial

proceedings and in section 35(4) defines “limitation laws” to mean

“such limitation laws as are applicable under the law governing the

subject of the dispute”.  Thus, limitation laws are considered as

substantive law and are determined by the law applicable to the

main contract. 

Section 8(1)(d) of the Limitation Law of Lagos State (Cap L67

Laws of Lagos State of Nigeria Vol. 5) stipulates the limitation

period of 6 years for an action to enforce an arbitration where the

arbitration agreement is not under seal or where the arbitration is

under any enactment other than the Arbitration Act.  The section

bars actions (court actions) to enforce an arbitral award from being

instituted after 6 years from when the cause of action arose.  It does

not apply to the substantive arbitration proceedings.  The

interpretation section (section 69) of the Limitation Law expressly

defines “actions” as “any proceeding (other than a criminal
proceeding) in a court established by law”. 

3.7 What is the effect in Nigeria of pending insolvency
proceedings affecting one or more of the parties to
ongoing arbitration proceedings?

There are two categories of insolvency proceedings: non-collective

proceedings; and collective proceedings.  For non-collective

proceedings (e.g. creditor’s appointment of a receiver or

receiver/manager to realise the assets of the company), a pending

insolvency proceeding will not operate as a stay of ongoing

arbitration or other proceedings against the insolvent company.

However, once a company is in receivership, leave or consent of the

receiver or the court is required to commence arbitral proceedings

against the company.  This is because the receiver or receiver

manager becomes subrogated in the rights and liabilities of the

company and exercises the powers of the board of directors of such

company until the discharge of the receivership by virtue of section

393 of the Companies and Allied Matters Act (CAMA).  See

N.B.C.I. v. Alfijir (Mining) Nigeria Limited (1999) 14 NWLR (Part
638) 176 at 184 – 185.

As regards collective proceedings (e.g. winding-up proceedings

and/or arrangements and compromises which are predicated on a

liquidation process), a pending insolvency proceeding ought to

operate as a stay of all other proceedings against the company.  See

sections 412 and 417 of CAMA.  The purpose is to preserve the

assets of the company in a single pool so that they are available to

satisfy creditors in order of priority.  However, the Supreme Court

of Nigeria has held that on the basis of section 567 of CAMA,

which defines the court as the Federal High Court, sections 412 and

417 of CAMA only operate as a stay of proceedings before the

Federal High Court.  The effect of this decision is that collective

insolvency proceedings will not affect or stay proceedings before

the State High Courts, or arbitral or other tribunals.  Nevertheless,

the author’s view is that the provisions should apply to proceedings

before all courts, including Federal and State High Courts, and

arbitration and other proceedings.  This view is based on the pari
pasu principle on equality of treatment of different categories of

creditors in collective insolvency proceedings.  See sections 494

and 495 of CAMA.  Also, the intendment of sections 412 and 417

of CAMA is to grant a moratorium against all creditor claims which

is a useful stop gap in managing insolvency.  Such an objective will

be defeated if some creditors can pursue their claims whilst others

cannot.  Best practices of insolvency seek to protect priority of

creditors and this Supreme Court decision may open a floodgate for

‘secondary’ creditors to obtain ‘backdoor judgments’ against a

company in liquidation to the detriment of the petitioner in valid

winding-up proceedings.

The challenge seems to be created by the not-so-robust insolvency

legal framework in Nigeria, but a lot of efforts are currently being

made to develop the Nigerian insolvency regime.  The Business

Recovery and Insolvency Practitioners Association of Nigeria

(BRIPAN) is at the forefront of such moves. 

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a dispute
determined?

The law applicable to the substance of a dispute is determined by

the particular system of law governing the contract itself, i.e.

interpretation and validity of the contract and the rights and

obligations of the parties, the mode of performance and the

consequences of breach of the contract.  In a purely domestic

arbitration, the applicable law will usually be Nigerian law, unless

otherwise expressly agreed by the parties.  In international

arbitration, two or more different national laws may be applicable

to the substance of the contract and parties may, by agreement,

choose to be governed by either of the national laws or even a

neutral law.  The principle of party autonomy largely influences the

choice of law applicable to the dispute.  ACA, like the UNCITRAL

Model Law, allows the parties to choose the law applicable to their

contract, but if parties fail to make such a choice, the arbitral

tribunal shall apply the law applicable to the dispute.  The conflict

of law rules are complex, but follow or mirror English law.  Where

the subject matter is property located in Nigeria, lex situs, i.e. the

law of the place where the property is located, will apply, and if

located in a foreign country, then that law will apply.  For contracts,

the law of place of the residence of the respondent or where the

contract was entered into or place of performance will apply.

Where personal law is involved, or where a native is involved, the

native law and custom would apply except where the person

expressed a contrary intention, e.g. marriage under the Marriage

Act is an expression of contrary intention.  For a company, the law

of the place of central command and control will apply.

4.2 In what circumstances will mandatory laws (of the seat or
of another jurisdiction) prevail over the law chosen by the
parties?

Where the seat of arbitration is Nigeria, mandatory laws of Nigeria

would prevail over any agreement of parties that is contrary to public

policy or that will amount to a contravention of another relevant law

within the jurisdiction.  For instance, a choice of foreign law as the law

governing the contract, which is perceived to be intended to evade tax

laws, or as an outright breach of constitutional provisions, may not be

upheld.  Similarly, as a matter of public policy, courts in Nigeria, even

in applying foreign law as the law chosen by the parties, are not

obliged to apply provisions of foreign law that are incompatible with

their own mandatory rules or those of another country with which the

contract is closely connected.  The doctrine of freedom of contract or

party autonomy is exercisable to the extent of statutory restriction or

intervention.  See the case of M.V. Panormos Bay v. Plam Nig. Plc
(2004) 5 NWLR (Part 855) 1 at 14; and Tawa Petroleum v. M.V. Sea
Winner 3 NSC 25.
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4.3 What choice of law rules govern the formation, validity,
and legality of arbitration agreements?

Where parties have not expressly chosen the law applicable to the

arbitration, the law of the seat of arbitration would apply.  Thus

where the seat of arbitration is Nigeria, ACA and the Arbitration

Rules made pursuant to ACA would govern the formation, validity

and legality of the arbitration agreement, as well as the entire

arbitral procedure, unless parties have expressly stated otherwise.

See sections 15 and 53 of ACA.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to select
arbitrators?

Under ACA, parties have autonomy to appoint arbitrators of their

choice.  This autonomy is, however, limited to the extent that the

arbitrators so-appointed must be independent and impartial and

must make a declaration or disclosure of any circumstances that

may affect their independence or impartiality.  Also, the parties’

choice of arbitrators must be in accordance with the arbitration

agreement itself.  For instance, the chosen arbitrator(s) must have

the experience or professional qualification stipulated in the

arbitration agreement, in order to have a properly composed

tribunal and, consequently, a valid award.

Joinder of parties in arbitration may limit parties’ autonomy to

select arbitrators, but an arbitrator has no power of joinder under

ACA. 

5.2 If the parties’ chosen method for selecting arbitrators fails,
is there a default procedure?

Under ACA, parties are free to agree on the method of appointment

of arbitrators, but where they do not stipulate the method or the

method chosen by them fails, the arbitrator(s) will be appointed by

the court.  Section 7 of ACA prescribes a default procedure.  It

provides that the parties may specify in the arbitration agreement

the procedure to be followed in appointing an arbitrator.  Where no

procedure is specified, in the case of an arbitration with three

arbitrators, each party shall appoint one arbitrator and the two thus

appointed shall appoint the third, but if a party fails to appoint the

arbitrator within thirty days of receipt of a request to do so by the

other party or if the two arbitrators fail to agree on the third

arbitrator within thirty days of their appointments, the appointment

shall be made by the court on the application of any party to the

arbitration agreement.  In the case of an arbitration with one

arbitrator, where the parties fail to agree on the arbitrator, the

appointment shall be made by the court on the application of any

party to the arbitration agreement made within thirty days of such

disagreement.  Where, under an appointment procedure agreed

upon by the parties, a party fails to act as required under the

procedure, or the parties or two arbitrators are unable to reach

agreement as required under the procedure or a third party,

including an institution, fails to perform any duty imposed on it

under the procedure, any party may request the court to take the

necessary measure, unless the appointment procedure agreed upon

by the parties provides other means, for securing the appointment.

A decision of the court under subsections (2) and (3) of section 7

shall not be subject to appeal. 

See the case of Ogunwale v. Syrian Arab Republic (2002) 9 NWLR
(Part 771) 127, where the court held that by virtue of section 7(4)

of the Arbitration and Conciliation Act, a decision of the High Court

relating to the appointment of an arbitrator shall not be subject to

appeal.  However, it is only a decision strictly within section 7(2)(a)

and (b) and section 7(3)(a), (b) and (c) of the Act that shall not be

subject to appeal.  The court further held that sections 7(4) and 34

of the Arbitration and Conciliation Act cannot override the right of

appeal conferred on a party by section 241(1) of the 1999

Constitution, as such right of appeal has constitutional backing.

5.3 Can a court intervene in the selection of arbitrators? If so,
how?

A court can intervene in the appointment of arbitrators where

parties fail to agree on the procedure or method of appointment or

where the procedure agreed upon is not complied with.  In

Ogunwale v. Syrian Arab Republic supra, the court held that by

virtue of Article 8(1) of the Arbitration Rules, when a court is

requested to appoint an arbitrator pursuant to Article 6 or Article 7,

the party who makes the request shall send to the court an affidavit

together with a copy of the contract out of or in relation to which

the dispute has arisen, and a copy of the arbitration agreement if it

is not contained in the contract and the court may require, from

either party, such information as it deems necessary to fulfil its

functions.  The court further held that the Arbitration Rules govern

and regulate the Arbitration Panel.  They are to an Arbitration Panel

what the Rules of Court are to regular courts.  Where non-

compliance with a rule of court is peripheral, not affecting the

foundation or fundamentals of the case, it could be curable and a

court of law and equity will treat it as a mere irregularity and cure

it.  In the instant case, the names of arbitrators were furnished to the

trial court through a letter instead of by an affidavit and the court

held it to be a peripheral irregularity that could be cured. 

Apart from the power of the court to intervene in the case of non-

appointment by the parties, the court can also intervene to replace

appointed arbitrators who cannot act due to lack of independence

and impartiality or any other circumstance on which an arbitrator

may be challenged.  Section 11 of ACA provides that where the

mandate of an arbitrator terminates under section 9 or 10 of the Act

(by challenge or failure or impossibility to act), or because of his

withdrawal from office or revocation of his mandate by the parties’

agreement, or for any other reason whatsoever, a substitute

arbitrator shall be appointed in accordance with the same rules and

procedure that applied to the arbitrator who is being replaced.  Thus

an arbitrator who is appointed by the court and who is unable to act

for any reason will be replaced by the court.

5.4 What are the requirements (if any) as to arbitrator
independence, neutrality and/or impartiality and for
disclosure of potential conflicts of interest for arbitrators
imposed by law or issued by arbitration institutions within
Nigeria?

It is a fundamental requirement under ACA that an arbitrator must

be independent and impartial.  The arbitrator has a duty to ensure

and maintain his independence and impartiality and to disclose any

circumstances which may affect his independence and impartiality.

This duty enures throughout the arbitration proceedings and until

the final award and a breach of it may constitute misconduct for

which an award may be set aside.  Even a party-appointed arbitrator

is bound by this duty to be and to remain independent and impartial.

The requirement of independence and impartiality of an arbitrator is

emphasised by section 8 of ACA and the section provides for the

challenge of an arbitrator if circumstances exist that give rise to

justifiable doubts as to the arbitrator’s impartiality or independence. 

Generally, the concept of impartiality presupposes that an arbitrator
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must not be bias in favour of one of the parties or as regards the

issues in dispute.  Independence and neutrality presupposes that the

arbitrator has no such relationship or derives no such benefits from

any of the parties as would oblige him to act in favour of that party.

From the wordings of section 8 of ACA, the arbitrator’s duty to

maintain his independence and impartiality or his duty of disclosure

is a mandatory provision from which the parties cannot derogate.

Article 12 of the 2008 Arbitration Rules of the Regional Centre for

International Commercial Arbitration Lagos contains similar

provisions on the independence and impartiality of an arbitral

tribunal.  Article 12.2 thereof emphatically provides that no

arbitrator shall act in the arbitration as advocates of any party and

no arbitrator, whether before or after appointment, shall advise any

party on the merits or outcome of the dispute.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure of
arbitration in Nigeria?  If so, do those laws or rules apply
to all arbitral proceedings sited in Nigeria?  

The arbitration procedure in Nigeria is governed by the national law

(ACA and the Arbitration Rules made pursuant to ACA) as well as

various state laws.  ACA and the Arbitration Rules apply to all

arbitral proceedings whose seat is in Nigeria, unless the parties have

agreed on another choice of law.  ACA and the Rules and other state

arbitration laws also apply to any arbitration which parties have

agreed will govern the dispute.  (See the long title of ACA and

section 15 thereof.)  Enforcement of arbitral awards arising out of

international commercial arbitration is governed by the Convention

on the Recognition and Enforcement of Foreign Arbitral Awards

(New York Convention).

Apart from the national law, other laws that may be applicable to

arbitral proceedings in Nigeria include the Lagos State Arbitration

Law 2009 and the Lagos Court of Arbitration Law 2009, the

Arbitration Rules of the Regional Centre for International

Commercial Arbitration Lagos (“Regional Centre Rules”), the

Arbitration Law of Northern Nigeria, Rules of Court and

International Arbitration Laws chosen by the parties.

6.2 In arbitration proceedings conducted in Nigeria, are there
any particular procedural steps that are required by law?

Under ACA and in practice, certain procedural steps are required,

especially for a valid institution or commencement of arbitral

proceedings.  These include:

Issuance or communication of the Notice of Arbitration by

the claimant to the respondent in the prescribed format.  See

Article 3 of the Arbitration Rules.  30 days’ notice is

required.

Appointment and Constitution of the tribunal.  See Article 6-

13.

Meetings (Preliminary Meeting, Prehearing Meeting, pre-

hearing Review, Inspection of documents or subject matter,

etc.).  See Article 16. 

Hearing and determination of preliminary issues if any.  See

sections 12 and 13 ACA.

Parties’ presentation of respective cases, documents and any

other evidence.  See section 19 ACA, Articles 18-23 of the

Rules.

Hearing (if oral evidence is to be taken).  Section 20 ACA,

Articles 24 and 25 of the Rules.

Re-hearing in the event of the replacement of an arbitrator.

Note that re-hearing is mandatory in the event of the

replacement of a sole or presiding arbitrator, but in the event

of the replacement of any other arbitrator, re-hearing is at the

discretion of the tribunal.  See Article 14 of the Arbitration

Rules. 

Final submissions (oral or written).  Article 29 of the Rules.

Publication of Final Award by the tribunal to the parties.

Sections 24-28 ACA, Articles 31 and 32 of the Rules.

Apart from the above, there are other procedural steps under ACA,

such as the procedure for the default of parties in appearance and

presentation of a case or pleadings, the procedure for the challenge

of arbitrators, the procedure for the enforcement of award or

challenge of enforcement, etc.

6.3 Are there any rules that govern the conduct of an
arbitration hearing?

ACA and Arbitration Rules contain general provisions on the

conduct of arbitral hearings such as the appointment of experts,

presentation of evidence and so on.  However, they do not contain

such detailed provisions, like the IBA Rules of Taking Evidence in

International Commercial Arbitration.  The IBA Rules of Taking

Evidence may be adopted by the arbitral tribunal with the consent

of parties.

6.4 What powers and duties does the national law of Nigeria
impose upon arbitrators?

Under ACA, the arbitral tribunal has several powers, including the

power to:

Rule on its own jurisdiction.

Issue interim orders of preservation.

Appoint experts.

Order the production of documents or evidence.

Administer oaths or take affirmations of parties and

witnesses appearing before it.

Extend time for filing case statements, pleadings, written

statements, etc.

On its own volition, correct in the award any errors in

computation, clerical or typographical errors or any errors of

a similar nature.

Terminate arbitral proceedings and issue a consent award

upon settlement or agreement of parties.  

Determine the admissibility, relevance, materiality and

weight of any evidence placed before it.

Make interim, interlocutory or partial awards.

The arbitrator also has several duties under ACA, some of which

are:

Duty to act in accordance with the arbitration agreement.

Duty to decide the dispute in accordance with the terms of

the contract.

Duty to maintain its impartiality and independence

throughout the arbitral proceedings.

Duty to give the parties adequate advance notice of the date,

place and time of hearings.

Duty to give each party full and equal opportunity of

presenting its case.

Duty to act fairly between the parties and in accordance with

natural justice.

Duty to act within the scope of its jurisdiction.  

Duty to decide and dispose of all issues submitted to it by the

parties.
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Duty to give a reasoned and valid award and to ensure that

the award is enforceable.

6.5 Are there rules restricting the appearance of lawyers from
other jurisdictions in legal matters in Nigeria and, if so, is
it clear that such restrictions do not apply to arbitration
proceedings sited in Nigeria?

Under the Legal Practitioners Act, a person who is not called to the

Nigerian bar is not entitled to appear before a court in Nigeria or act

as a solicitor unless on conditions stipulated in sections 2 and 7 of

the Act.  By virtue of sections 2 and 7 of the Legal Practitioners Act

Cap. L11 Laws of the Federation of Nigeria 2004, a person is only

entitled to practise as a barrister and solicitor in Nigeria if he has

been called to the Nigerian Bar, or he is admitted by warrant of the

Chief Justice on special circumstances or if he is exercising the

functions of the office of the Attorney General, Solicitor General or

Director of Public Prosecutions or such civil service office specified

by the Attorney General.

The above restrictions do not strictly apply to the representation of

parties in arbitration.  Under ACA, parties need not be represented

by lawyers or legal practitioners.  Article 4 of the Arbitration Rules

provides that the parties may be represented or assisted by legal

practitioners of their choice.  The wording of Article 4 and the use

of the word “may” places no jurisdictional restrictions on persons

appearing on behalf of parties before an arbitral tribunal.  Further,

the restriction in the Legal Practitioners Act seems clearly to be

limited to an appearance in “court” and since an arbitral proceeding

is not a court proceeding, the restriction is not applicable to foreign

legal practitioners appearing before an arbitral tribunal in Nigeria.

6.6 To what extent are there laws or rules in Nigeria providing
for arbitrator immunity?

ACA does not provide for arbitrator immunity, but the Lagos

Arbitration Law 2009 provides for arbitrator immunity.  Section 18

of the Lagos Law provides that an arbitrator is not liable for

anything done or omitted in the discharge or purported discharge of

the arbitrator’s functions as arbitrator unless the act or omission is

determined to have been in bad faith.  This provision applies to an

employee or agent of an arbitrator as it applies to the arbitrator, but

it does not affect any liability incurred by an arbitrator by reason of

resignation.  Article 45 of the Regional Centre Rules provides for

absolute immunity on the Regional Centre staff, director, arbitrators

and experts for any act or omission in connection with any

arbitration conducted under the Rules.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

The extent of intervention of the courts is limited by section 34 of

ACA, to the extent permitted by ACA.  The courts’ powers of

intervention, as permitted by ACA, are limited to such issues as the

appointment of a tribunal or substitute arbitrators, the removal of an

arbitrator on grounds of misconduct, making of interim orders,

compelling attendance of witnesses, enforcement and recognition

of awards or refusal of same, and the setting aside of awards.  By

virtue of section 33 of ACA, any procedural issues in arbitration

ought to be raised before the tribunal and it is only if the tribunal

fails to deal with the issues or does not adequately deal with them

that the court can be called upon to deal with the procedural issues

after the conclusion of arbitral proceedings.  This is usually done by

way of an application to set aside the award in whole or in part or

to refuse recognition and enforcement of same.  In this regard,

Nigerian law is more in consonance with the Model Law and does

not allow the English Arbitration Act 1996 procedure which allows

intervention by the courts on various questions of law decided by

the tribunal.

Note that Order 52 rule 9 of the Federal High Court Rules 2009

allows an arbitrator or umpire upon any reference by an order of

court, if he thinks fit and in the absence of any contrary provision

to state its award as to the whole or any part of it in the form of a

special case for the opinion of the court.  However, the Rules of

Court are only binding on the court that is subject to them.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitrator in Nigeria permitted to award preliminary
or interim relief?  If so, what types of relief?  Must an
arbitrator seek the assistance of a court to do so?

Under ACA, an arbitrator has the power to order any party to take

such interim measure of protection as the arbitral tribunal may

consider necessary in respect of the subject matter of the dispute

and to require any party to provide appropriate security in

connection with any measure taken.  (See section 13 of ACA.)

There is no restriction on the type of interim reliefs which the

arbitrator can grant; however, it is suggested here that in awarding

interim reliefs, the arbitrator should be careful to act within the

scope of his jurisdiction, as determined from the arbitration

agreement and the law applicable to the contract.

Although section 13 of ACA confers on the arbitrator the power to

grant interim reliefs without recourse to court, it is doubtful if the

arbitrator can enforce compliance with its interim orders since an

arbitrator has no coercive powers.  The Lagos Arbitration Law 2009

puts it more clearly by providing in section 29(1) that an interim

measure issued by an arbitral tribunal shall be binding unless

otherwise provided by the arbitral tribunal, recognised and enforced

upon application to the High Court by a party, irrespective of the

jurisdiction or territory in which it was issued subject to the

provisions of subsections (2) and (3) of this section.  Article 29 of

the Regional Centre Rules also gives the tribunal power to grant

interim measures; it provides that such interim measures may be

made in the form of an interim award.

7.2 Is a court entitled to grant preliminary or interim relief in
proceedings subject to arbitration?  In what
circumstances?  Can a party’s request to a court for relief
have any effect on the jurisdiction of the arbitration
tribunal?

ACA does not expressly give the courts the power to grant interim

relief in respect of arbitral proceedings.  However, the courts are

entitled by the Rules of Court and under their inherent jurisdiction

to grant interim orders in any matter where there is a situation of

urgency and this power of court can be inferred from Article 26(3)

of the Arbitration Rules.  Thus, once a party can show that there is

a situation of urgency which will cause irreparable harm if not

remedied by an interim order of the court, the court is entitled to

grant the order.  (See Afribank v. Haco supra.)  See also Maevis v.
FAAN (Unreported Suit No. FHC/L/CS/1155/2010).

The Lagos Arbitration Law expressly confers on the court the

power to make interim orders in respect of arbitral proceedings.

(See sections 6(3) and 21 thereof.)  

A party’s request for interim relief would in most cases have effect

on the res, i.e. the subject matter of the dispute and the parties’ or

tribunal’s dealings with it, rather than on the tribunal’s jurisdiction.
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However, if the nature of interim relief sought affects the arbitral

proceedings itself, such as where the relief is sought to restrain the

commencement or continuance of arbitration on the grounds that

the dispute is not arbitrable or that the arbitration agreement is not

valid, etc. then the tribunal’s jurisdiction may be affected by the

request for relief.  Be that as it may, if an arbitral tribunal has

already been constituted, such objections or grounds ought to be

brought before the tribunal itself.

7.3 In practice, what is the approach of the national courts to
requests for interim relief by parties to arbitration
agreements?

The courts are generally careful about granting interim reliefs.  In

litigation, the courts will only grant interim relief in situations of real

urgency that might cause irreparable damage if not remedied, where

there is a threat of violation of the applicant’s rights or interest and

damages will not be an adequate remedy, etc.  Similarly, in relation to

arbitral proceedings, the courts will only grant interim relief when

there are convincing circumstances of urgency, for instance where the

arbitral tribunal has not yet been constituted or will not be constituted

in time and there is an urgent need to preserve the res from destruction

or removal from jurisdiction.  Where an arbitral tribunal has already

been constituted, it is likely that the courts will require the application

for interim relief to be brought first before the tribunal itself under

section 13 of ACA.

7.4 Under what circumstances will a national court of Nigeria
issue an anti-suit injunction in aid of an arbitration?

ACA does not provide for anti-suit injunctions in aid of arbitration

and this procedure has not been tested in Nigeria to our knowledge.

The courts are, however, empowered under ACA to order a stay of

court proceedings commenced in breach of an arbitration clause.

7.5 Does the national law allow for the national court and/or
arbitral tribunal to order security for costs?

The national courts have the power to order security for costs under

the various Rules of Court.  ACA confers similar powers on an

arbitral tribunal, but does not confer an express power on the courts

to order security for costs in relation to arbitration proceedings.

Section 13(b) of ACA provides that the arbitral tribunal may require

any party to provide appropriate security in connection with any

interim measure made or taken.  Sections 26(1) and 29(3) of the

Lagos Law contain similar provisions.

8 Evidentiary Matters

8.1 What rules of evidence (if any) apply to arbitral
proceedings in Nigeria?

ACA and the Arbitration Rules contain minimal procedural

provisions on rules of evidence.  (See section 20 ACA and Articles

24-29 of the Rules.)  In Nigeria, the substantive law of evidence in

legal proceedings is the Evidence Act 2011.  This Act repealed the

old Evidence Act (Cap E.14 Laws of the Federation of Nigeria

2004) which provided in section 1(2)(a) that the Evidence Act is not

strictly applicable to arbitral proceedings.  The 2011 Evidence Act

does not expressly exclude arbitral proceedings from its

application, but the preamble “...A New Evidence Act which shall
apply to all judicial proceedings in or before courts in Nigeria; and
for related matters” implies that the Act does not strictly apply to

arbitration.  However, the general rules of evidence, like fair

hearing, natural justice, equal treatment of parties and full

opportunity of parties to present their case, rule against hearsay

evidence, etc., are applicable to arbitral proceedings by virtue of the

provisions of ACA and case law.  With the agreement of parties, an

arbitral tribunal may adopt any other rules of evidence which it

considers appropriate.  Tribunals in Nigeria sometimes adopt the

IBA Rules of Taking Evidence.

8.2 Are there limits on the scope of an arbitrator’s authority to
order the disclosure of documents and other disclosure
(including third party disclosure)?

Article 24(3) of the Arbitration Rules provides that the tribunal may,

at any time during the arbitral proceedings, require the parties to

produce documents, exhibits, or other evidence within such a period

of time as the arbitral tribunal shall determine.  Section 20(6) of ACA

provides that any party to an arbitral proceeding may issue a writ of

subpoena ad testificandum or subpoena duces tecum, i.e. for the

purpose of compelling attendance of a witness to give oral testimony

or to produce documents.  By these provisions, an arbitral tribunal has

the authority to order the disclosure of documents (including third

party disclosure).  This power is, however, limited by the proviso in

section 20(6) of ACA to the extent that no person can be compelled

under any writ of subpoena to produce any document which he could

not be compelled to produce on the trial of an action.

8.3 Under what circumstances, if any, is a court able to
intervene in matters of disclosure/discovery?

By virtue of section 23(1) of ACA, a court is able to intervene to

compel the disclosure of documents.  Section 23(1) provides that

the court or judge may order that a writ of subpoena ad
testificandum or of subpoena duces tecum, shall issue to compel the

attendance before any tribunal of a witness wherever he may be

within Nigeria.  Thus where, under section 20(6) of ACA or Article

24(3) of the Arbitration Rules, any person refuses to produce

documents requested by a party or by the tribunal, the court can

compel the disclosure or production of documents.

8.4 What, if any, laws, regulations or professional rules apply
to the production of written and/or oral witness testimony?
For example, must witnesses be sworn in before the
tribunal or is cross-examination allowed?

ACA and the Arbitration Rules do not provide detailed rules of

taking evidence in arbitral proceedings.  However, Articles 24 and

25 of the Arbitration Rules contain general provisions on written

and oral testimony.  The arbitral tribunal is free to determine the

admissibility, relevance, materiality and weight of the evidence

offered.  In practice, where witnesses give evidence by written

statements, it dispenses with the need for examination-in-chief;

witnesses simply adopt their written statements and are presented

for cross-examination and re-examination.  The IBA Rules of

Evidence contains and is often resorted to for a detailed procedure

in taking evidence.  See, for example, Article 8.2 of the IBA Rules

on the order of presentation of witnesses.

8.5 What is the scope of the privilege rules under the law of
Nigeria? For example, do all communications with outside
counsel and/or in-house counsel attract privilege? In what
circumstances is privilege deemed to have been waived?

By section 20(6) of ACA which provides that “no person can be
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compelled under any writ of subpoena to produce any document

which he could not be compelled to produce on the trial of an

action”, it appears that the general rules on privileged documents

will apply in arbitration.  Generally, privileged communications

include: any document or communication made between a legal

practitioner (whether external or in house counsel) and his client in

the course of his engagement (see Abubakar v. Chuks (2007) 18
NWLR (Part 1066) SC 386); documents or agreements made

without prejudice between parties in the course of negotiations; and

documents which, by consent and agreement of parties, have been

agreed not to be used in proceedings.  Documents or

communications made in furtherance of an illegal purpose or

showing that a crime or fraud has been committed are not

privileged.  Parties may agree that a document which is ordinarily

privileged, should be tendered in evidence.  In such cases, privilege

is deemed to have been waived.  Privilege is also deemed to be

waived where a party calls his Counsel (external or in house) as a

witness and questions are put to the Counsel on privileged matters.

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award?  For example, is there any requirement under the
law of Nigeria that the Award contain reasons or that the
arbitrators sign every page?

Section 26 of ACA sets out the legal requirements of an arbitral

award.  It provides that an arbitral award must be written, signed by

the arbitrator (or a majority of them in the case of 3 arbitrators),

state the date and place it was made, contain the reasons on which

it is based and must be published to the parties.  Also, an arbitral

award must not contain decisions or deal with disputes or matters

not submitted to arbitration, must be in accordance with the

arbitration agreement and governing law, must be enforceable and

must not be contrary to public policy.  (See sections 48 and 52 of

ACA.)  ACA does not state that an award be signed on every page

by the arbitrator(s), but in practice, some arbitrators sign every page

of the award for authenticity.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge an
arbitral award made in Nigeria?

In Nigeria, an arbitral award is final and binding.  An award can

only be challenged on limited grounds as stipulated in ACA.  A

party may apply to court to set aside the award or to refuse

recognition and enforcement of the award on special grounds under

sections 29, 30, 48 and 52 of ACA.  Such grounds include: 

Incapacity of a party to the arbitration agreement.

Arbitration agreement is not valid under the law which the

parties have indicated should be applied or under Nigerian

law.

A party is not given proper notice of the appointment of an

arbitrator or of the arbitral proceedings or was otherwise not

able to present his case.

The award deals with a dispute not contemplated by or not

falling within the terms of the submission to arbitration.

The award contains decisions on matters which are beyond

the scope of the submission to arbitration.

The composition of the arbitral tribunal or the arbitral

procedure was not in accordance with the agreement of the

parties or the law of the country where the arbitration took

place.

The award has not yet become binding on the parties or has

been set aside or suspended by a court of the country in

which, or under the law of which, the award was made.

The subject matter of the dispute is not capable of settlement

by arbitration under the laws of Nigeria or the recognition or

enforcement of the award is against public policy of Nigeria.

Beyond these, an award cannot ordinarily be challenged in

substance.  See: Baker Marina (Nig.) Ltd. v. Danos & Curole
Contractors Inc. (2001) 7NWLR (Part) 712 p. 340; Ebokan v.
Ekwenibe & Sons Trading Co. (2001) 2NWLR (Part) 696 p. 32 at
36; and Ras Pal Gazi Const.Co. v. F.C.D.A. (2001) 10NWLR pt.722
p. 559 at 564.

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply as a
matter of law?

By virtue of Article 30 of the Arbitration Rules and section 33 of

ACA, parties may, by conduct or agreement, waive any ground of

challenge that would otherwise apply as a matter of law.  However,

from the wordings of section 33 of ACA, there are some mandatory

provisions of ACA from which the parties cannot derogate.  These

include the existence of a valid arbitration agreement or a valid

submission to arbitration and the formal validity of the award. 

10.3 Can parties agree to expand the scope of appeal of an
arbitral award beyond the grounds available in relevant
national laws?

Nigerian courts are not inclined to set aside or refuse recognition of

an award unless on convincing proof of any or all of the grounds

stipulated in ACA.  Parties cannot by agreement expand the

statutory grounds for the challenge of an award.  Arbitration is a

voluntary and statutorily recognised dispute resolution mechanism

in Nigeria and once parties agree to resolve their dispute by

arbitration, they are bound by the award of an arbitration tribunal.

This is without prejudice to the right of parties to compromise an

award upon terms.

10.4 What is the procedure for appealing an arbitral award in
Nigeria?

Generally, an award is not subject to appeal.  However, an

application for setting aside an award is to be brought by the

aggrieved party within three (3) months from the date of the award.

(See section 29 of ACA.)  ACA does not stipulate the mode of

commencing proceedings to set aside, i.e. whether by originating

summons or by motion, etc.  Consequently, the mode of

commencement will be determined by the Rules of the Court to

which the application is made.  Under Order 39 rule 4 of the High

Court of Lagos State (Civil Procedure Rules) 2004, it is by motion

on notice, while under Order 52 (15) of the Federal High Court

Civil Procedure Rules 2009, it is by originating motion.  The court

before which an application to set aside an arbitral award is brought

may either suspend proceedings and remit the award back to the

arbitral tribunal for reconsideration, or set aside the award.  

See Triana Ltd v. U.T.B. Plc [2009] 12 NWLR (Part 1155), page
334.
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11 Enforcement of an Award

11.1 Has Nigeria signed and/or ratified the New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards?  Has it entered any
reservations? What is the relevant national legislation?

Nigeria has ratified the New York Convention on the Recognition

and Enforcement of Foreign Arbitral Awards.  The Convention is

contained in Schedule 2 to the Arbitration and Conciliation Act

1988 Cap. A18 Laws of the Federation of Nigeria 2004.

11.2 Has Nigeria signed and/or ratified any regional
Conventions concerning the recognition and enforcement
of arbitral awards?

Nigeria is a party to some Regional Conventions concerning the

recognition and enforcement of arbitral awards.  See, for instance, the

ECOWAS Energy Protocol.  Article 26 thereof provides for the

settlement of disputes between a contracting state and an investor by

the ICSID if the investor’s country and that of the contracting party

are both parties to the ICSID Convention or a sole arbitrator or an ad
hoc arbitration tribunal established under the UNCITRAL Rules, or

an arbitral proceeding under the Organisation for the Harmonisation

of Trade Laws in Africa (OHADA).  There is also the Treaty of

ECOWAS (1993 revised Treaty).  Article 16 thereof establishes an

Arbitration Tribunal whose powers, status, composition and

procedure were to be as set out in a subsequent protocol.

In 1989, the Regional Centre for International Commercial

Arbitration Lagos (RCICAL) was established in Lagos, Nigeria

under the auspices of the Asian African Legal Consultative

Organisation (AALCO) as a non-profit, independent, international

arbitral institution to provide, amongst other things, a neutral forum

for dispute resolution in international commercial transactions.  Its

establishment is also geared towards encouraging settlement of

disputes arising from international trade and commerce and

investments within the region where the contract was performed.

The continued operation of the RCICAL in Nigeria was ratified by

a treaty executed in April 1999 between Nigeria and the AALCO.

The legal framework for the existence of the RCICAL in Nigeria is

embodied in the Regional Act No. 39 of 1999.  The RCICAL has an

autonomous international character and enjoys diplomatic

privileges and immunities under international law for the unfettered

conduct of its functions.  See the Diplomatic Immunities and

Privileges (Regional Centre for International Commercial

Arbitration) Order 2001.  RCICAL renders assistance in the

enforcement of awards made under its Rules.  See Rules 35.6 and

35.8 of RCIAL Rules.

11.3 What is the approach of the national courts in Nigeria
towards the recognition and enforcement of arbitration
awards in practice?  What steps are parties required to
take?

In practice, the courts in Nigeria will recognise and enforce an

arbitral award in the absence of any valid and convincing ground

for setting aside or for refusal of recognition and enforcement.  A

party applying for the recognition and enforcement of an arbitral

award shall furnish the court with:

(i) the duly authenticated original award or a duly certified copy

thereof;

(ii) the original arbitration agreement or a duly certified copy

thereof; and 

(iii) where the award or arbitration agreement is not made in the

English language, a duly certified translation thereof into the

English language.

If the application is brought in the Lagos State High Court, the

application is by motion on notice stating the grounds with

supporting affidavit and the above mentioned documents.  See

Order 39 Rule 4 of the Lagos High Court Civil Procedure Rules

2012.  Under Order 52 Rule 16 of the Federal High Court Civil

Procedure Rules 2009, an application for enforcement of an award

may be made ex parte, but the court hearing the application may

order it to be made on notice.  The application shall be supported

with an affidavit which shall:

(a) exhibit the arbitration agreement and the original award or

certified copies;

(b) state the name, usual or last known place of abode or

business of the applicant and the person against whom it is

sought to enforce the award; and

(c) state as the case may require either that the award has not

been complied with or the extent to which it has not been

complied with at the date of the application.

11.4 What is the effect of an arbitration award in terms of res
judicata in Nigeria?  Does the fact that certain issues
have been finally determined by an arbitral tribunal
preclude those issues from being re-heard in a national
court and, if so, in what circumstances?

An award disposes of all disputes between parties that are submitted

to arbitration.  Thus, if a party brings a court action on the same

subject matter that has been disposed of by arbitration and on the

same cause of action, the court will dismiss the action on the ground

that the issues are res judicata on the basis of issue estoppel.  Issue

estoppel arises where an issue had earlier on been adjudicated upon

by a court of competent jurisdiction between the same parties.  The

law is that either party to the proceedings is estopped from raising

that same issue in any subsequent suit between the same parties and

the same subject matter.  (Oyerogba v. Olaopa (1998) 13NWLR pt.
583 p .512.)  Issue estoppel also arises in respect of issues which

ought to have been raised in the former suit, but which were not

raised.  It applies to issues raised, but not expressly decided; such

issues are deemed to have been decided by implication and thus res
judicata. 

Issue estoppel has been held to extend to arbitration.  (See

Middlemiss v. Hartlepool Corporation (1973) 1 A.E.R. 172.)  The

question of whether an arbitral award will operate as res judicata
has not been fully tested in Nigeria, but the provision of section 31

of ACA implies that an arbitral award has the same effect as the

judgment of the court.  See sections 31(1) and (3) which provide

that an arbitral award shall be recognised as binding and may be

enforced in the same manner as a court judgment or order to the

same effect.  In the case of Aye-Fenus Enterprise Ltd v. Saipem
(Nigeria) Ltd [2009] 2 NWLR (Part 1126), the court held that “By
virtue of the provisions of section 34 of ACA, a court shall not
intervene in any matter governed by the Act except where so
provided in the Act.  If, in arbitration proceedings, an issue is raised
for decision and has been decided, that makes it final.  The parties
cannot be allowed thereafter to reopen it.  The reason is that just as
the parties would not be allowed to do so in the case of a judgment
not appealed from, the point so decided is res judicata.  The only
jurisdiction conferred on the court is to give leave to enforce the
award as a judgment unless there is a real ground for doubting the
validity of the award”.
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11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

That an award is contrary to public policy is a ground for setting

aside or refusing enforcement of an award under sections

48(2)(b)(ii) and 52(2)(b)(ii) of ACA.  ACA does not define the

concept of public policy and the concept has not been exhaustively

defined, even by Nigerian case law.  Generally, public policy is

always at the root of the defence of illegality and the concept of

breach of public policy connotes breach of Nigerian law or State

policies.  Nigerian courts may also resort to the standards of public

policy as defined by international law, which include:

That which has a tendency to be injurious to the public, or
against the public good.  (See Egerton v. Brownlow (1953)
4 HLC 1; and Renusagar Power Co. Ltd. v. General Electric
Co. (1995) XX YBCA 681, para. 24.)  

(a) Procedural public policy grounds: fraud in the

composition of the tribunal; breach of natural justice;

lack of impartiality; lack of reasons in the award;

manifest disregard of the law; manifest disregard of

the facts; or annulment at place of arbitration.

(b) Substantive policy grounds: breach of mandatory

rules; fundamental principles of law; or actions

contrary to good morals and national interest/foreign

relations. 

See International Law Association Committee on
International Commercial Arbitration, Public Policy as a
bar to the Enforcement of International Arbitral Awards,
London Conference Report (2000) 17 – 24.

Serious irregularities in the arbitration procedure and

allegations of illegality.  (Soleimany v. Soleimany (1998) 3
WLR 811; (1999) QB 785 (CA).) 

Corruption or fraud - see Westacre Investments Inc v.
Jugoimport – SPDR Holding Co. Ltd. and Others (1999) 2
Lloyd’s Rep. 65 (CA), (2000) QB 288 CA;and European Gas
Turbines SA v. Westman International Ltd. Rev. Arb 359
(1994) XX YBCA 198 (1995).
The award of punitive damages.

Breach of competition law - see Eco Swiss China Time Ltd.
v. Benetton International NV (1999) 2 All ER (Comm) 44.

See generally, Julian D.M. Lew, Loukas A. Mistelis & Stefan M.
Kroll: Comparative International Commercial Arbitration 2003, p.
730 - 731.

12 Confidentiality

12.1 Are arbitral proceedings sited in Nigeria confidential? In
what circumstances, if any, are proceedings not protected
by confidentiality?  What, if any, law governs
confidentiality?

Arbitral proceedings in Nigeria are confidential and general

confidentiality rules apply.  Article 25(4) of the Arbitration Rules

provides that arbitration hearings shall be held in camera, unless

parties agree otherwise.  In practice, the entire arbitral proceedings,

not just hearings, are held in camera; only parties, their

representatives and counsel are usually allowed to attend.  This

explains why there are little or no reported arbitration cases in

Nigeria.  However, parties may, by agreement, waive

confidentiality and allow persons who are not parties to the

proceedings to attend the hearing.

ACA does not contain an express provision on confidentiality in

respect of arbitral proceedings, but with regard to conciliation,

Article 14 of the Third Schedule to ACA provides that the

conciliator and the parties must keep confidential all matters

relating to the conciliation proceedings.  Confidentiality extends to

the settlement agreement, except where its disclosure is necessary

for purposes of implementation and enforcement.

12.2 Can information disclosed in arbitral proceedings be
referred to and/or relied on in subsequent proceedings?

Usually, since arbitration is confidential, information disclosed in

arbitral proceedings ought not to be disclosed to third parties except

with the consent of parties.  However, just as there are exceptions

to the rule of privileged evidence, certain circumstances may

warrant the disclosure of such information, for instance, where a

party is called upon by the court to make a disclose of such matters

or to produce documents relating to the arbitral proceedings, where

such disclosure is necessary for the purpose of enforcement of an

award, to prevent the perpetuation of fraud or illegality, etc.  Note

that the award itself can be referred to or relied on in subsequent

court proceedings.  Once the matter gets into the court system then

any documents exhibited in the court proceedings may become

accessible to the public.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g., punitive
damages)?

Generally, an arbitrator has a duty to abide by the terms of the

arbitration agreement and of the substantive contract in rendering

an award.  ACA does not specify the measure of reliefs or damages

which an arbitrator can award and an arbitrator can award a range

of remedies such as injunctions, monetary compensation, general or

special damages, declaratory relief, specific performance, interest,

cost, and so on.  The terms of the substantive contract or arbitration

agreement and the law applicable to same would determine how far

the arbitrator can go and he must be careful not to exceed it.

13.2 What, if any, interest is available, and how is the rate of
interest determined?

ACA does not give an arbitrator express powers to award interest.

However, an arbitrator has inherent powers to award interest on

amounts successfully claimed based on the overriding principle of

award of interest which presupposes that interest should be awarded

to the claimant, not as compensation for the damage done, but for

being kept out of money which ought to have been paid to him.

(See N.B.N. Ltd. v. Savol W.A. Ltd. (1994) 3 NWLR (Part 333)
Page 435 at 463; and R.E.A. v. Aswani Textile Industries (1991) 2
NWLR (Part 176) 639 at 671.)

13.3 Are parties entitled to recover fees and/or costs and, if so,
on what basis?  What is the general practice with regard
to shifting fees and costs between the parties? 

Section 49 of ACA provides that the arbitral tribunal shall award

costs in its award.  Costs include the fees of the arbitral tribunal,

travel and other expenses incurred by the arbitrators, the cost of

expert advice and of other assistance required by the arbitral

tribunal, travel and other expenses of witnesses to the extent

approved by the tribunal, reasonable costs of legal representation

and assistance of the successful party that were claimed during the

arbitral proceedings.  The general practice is that costs follow the
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event and the unsuccessful party pays the costs, subject however to

the circumstances of each case, for instance, the extent to which the

other party has been guilty of delay in the course of the arbitral

proceedings.  Article 40 of the Arbitration Rules gives the arbitral

tribunal the power to apportion costs between the parties based on

the circumstances of the case.  ACA does not list all the

circumstances that may affect apportionment of costs.  However,

the effect of sealed offers or settlement offers is one relevant factor

which arbitrators generally consider.  The High Court of Lagos

State Civil Procedure Rules 2012 has expressly introduced the

effect of settlement offers in the award of costs in judicial

proceedings by the provision of Order 49(2) that where an offer of

settlement made in the course of Case Management or ADR is

rejected by a party and the said party eventually succeeds at trial but

is awarded orders not in excess of the offer for settlement earlier

made, the winning party shall pay the cost of the losing party from

the time of the offer of settlement up to judgment.  It is hoped that

the proposed amendments to ACA would include this express

provision.    

13.4 Is an award subject to tax?  If so, in what circumstances
and on what basis?

ACA does not provide that an award is subject to tax.  Since an

award may be enforced as a court judgment, the general rules of

judgment debt are applicable to an award.  Under Nigerian tax laws,

certain services or transactions are taxable by law and an award

becomes income to the receiving party which under a taxable

contract or service is subject to tax.  However, in practice, like

judgment debts, awards are not usually taxed when enforced.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of Nigeria?  Are
contingency fees legal under the law of Nigeria?  Are
there any “professional” funders active in the market,
either for litigation or arbitration?

The rule against champerty and maintenance prohibits third parties,

including lawyers, from funding claims or litigation with the aim of

deriving some benefit from the outcome.  ACA does not provide for

maintenance and champerty, but Rule 51 of the Rules of

Professional Conduct for Legal Practitioners 2007 (RPC) states that

“A lawyer shall not enter into an agreement to pay for, or bear the
expenses of his client’s litigation, but the lawyer may in good faith
advance expenses (a) as a matter of convenience, and (b) subject to
reimbursement”.  Rule 50(3) of RPC provides that “Except as
provided in sub rule (1) of this rule, a lawyer shall not purchase or
otherwise acquire directly or indirectly an interest in the subject
matter of the litigation which he or his firm is conducting but he
may acquire a lien granted by law to secure his fee and expenses”.

Rule 50(1) of RPC provides that a lawyer may enter into a contract

with his client for a contingent fee in respect of a civil matter

provided that the contract is reasonable and is not vitiated by fraud,

mistake or undue influence or contrary to public policy and there is

a bona fide cause of action (in case of litigation).  Rule 50(2) of

RPC states that “A lawyer shall not enter into an arrangement to
charge or collect a contingent fee for representing a defendant to a
criminal case”.  Thus contingency fees are legal in Nigeria except

for criminal matters and provided the contingency fees are

reasonable. 

Note that by Rule 50(4) of RPC, a lawyer must first advise the client

of the effect of the contingency arrangement and afford the client an

opportunity to retain the lawyer under an arrangement whereby the

lawyer would be compensated on the basis of a reasonable value of

his service.  In other words, contingency fee arrangements should

be by the client’s choice and should not be imposed on the client.

14 Investor State Arbitrations

14.1 Has Nigeria signed and ratified the Washington
Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States (1965)
(otherwise known as “ICSID”)?

Nigeria ratified the Washington Convention on the Settlement of

Investment Disputes between States and Nationals of Other States

in August 1965.  The Convention came into force in Nigeria in

October 1966.

14.2 How many Bilateral Investment Treaties (BITs) or other
multi-party investment treaties (such as the Energy
Charter Treaty) is Nigeria party to?

Nigeria is a party to a significant number of BITs.  For instance,

there is the BIT between the Republic of Turkey and the Federal

Republic of Nigeria Concerning the Reciprocal Promotion and

Protection of Investments.  Article VI thereof provides for

submission of disputes to the ICSID, or to an ad hoc court of

arbitration under the UNCITRAL Arbitration Rules or to the Court

of Arbitration of the Paris International Chamber of Commerce.

Others include the U.S-Nigeria Trade and Investment Framework

Agreement (TIFA), Nigeria-Egypt, Nigeria-France, Nigeria-UK,

Nigeria-Germany BITs for the Promotion and Protection of

Investments, and many others.  Nigeria is not a party to the Energy

Charter Treaty, although Nigeria became an observer to the Charter

in 2003.

Domestically, the Nigerian Investments Promotion Commission

Act allows settlement of disputes under the auspices of the ICSID.

Section 26 provides that any dispute between a foreign investor and

the Nigerian government shall be settled within the framework of

any bilateral or multilateral agreement on investment protection to

which the Federal Government and the investor’s country are

parties and where there is disagreement between the investor and

the Federal Government as to the method of dispute settlement to

be adopted, the ICSID Rules shall apply.

14.3 Does Nigeria have any noteworthy language that it uses
in its investment treaties (for example in relation to “most
favoured nation” or exhaustion of local remedies
provisions)?  If so, what is the intended significance of
that language?

Most of the investments treaties are in the English language because

English is the official language of Nigeria.  However, a few of the

BITs are in the official language of the other country with whom

Nigeria signed the BIT.

14.4 What is the approach of the national courts in Nigeria
towards the defence of state immunity regarding
jurisdiction and execution?

In Nigeria, section 308 of the 1999 Constitution of the Federal

Republic of Nigeria provides immunity from court proceedings for

the sovereign who is the executive arm of government.  Thus

actions that are similar to this must be strictly construed in favour

of the sovereign.  The defence of state immunity does not, however,

prevent Nigeria as a state or sovereign from agreeing to submit to
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the authority of an arbitral tribunal.  As regards jurisdictional

immunity, where Nigeria, as a sovereign state, has agreed to

arbitrate, such agreement would be treated as a waiver of immunity.

Generally, by virtue of the New York Convention which is

domesticated in Nigeria as Schedule 2 to ACA, Nigerian courts

have jurisdiction to recognise an arbitral award made under an

agreement to arbitrate where the seat of arbitration is Nigeria.

Similarly, by virtue of the New York Convention, where Nigeria has

signed a valid agreement to arbitrate, an award against it may be

recognised and enforced by courts in a foreign jurisdiction in which

she has assets.  Thus, a valid and binding agreement to arbitrate to

which Nigeria is a party will also operate as a waiver of immunity

from execution. 

15 General

15.1 Are there noteworthy trends in or current issues affecting
the use of arbitration in Nigeria (such as pending or
proposed legislation)?  Are there any trends regarding the
type of disputes commonly being referred to arbitration?

There are draft bills to amend ACA before the National Assembly.

ACA is the federal arbitration law in Nigeria and the proposed

amendments are intended to meet the dynamics of modern

commercial transactions.  However, a recent trend is the increasing

insertion of arbitration clauses with the Lagos State Arbitration Law

as applicable law.  We therefore expect increased relevance of the

Lagos Arbitration Law in future as disputes begin to arise on those

contracts. 

Oil and gas, maritime, construction and investment disputes are

commonly being referred to arbitration.  A noteworthy trend is that

such disputes increasingly involve multi-parties and multi-contracts

and thus impact on the principle of contractual consent in

arbitration.

15.2 What, if any, recent steps have institutions in Nigeria
taken to address current issues in arbitration (such as
time and costs)?

The International Chamber of Commerce (ICC) Rules have been

modified to meet with current trends like cost and time

effectiveness.  For example, Article 24 of the new ICC Rules (2012)

confers case management powers on the arbitral tribunal and gives

the tribunal the discretion to employ various case management

techniques with the aim of reducing time and cost whilst affording

the parties better access to justice.  The ICC Nigeria Commission on

Arbitration (ICCN) launched the New ICC Rules in Lagos, Nigeria

on the 30th of May 2012 in an event which formally presented the

Rules to the Nigerian public and achieved capacity building of

arbitrators, Counsel, parties and their representatives on the Rules.

The Chartered Institute of Arbitrators (Nigerian Branch) organises

a programme of events annually to train its members on current

arbitration issues.  The Lagos Multidoor Court House (LMDC) has

created special process tracks (such as the Banking Track which

involves case management components and the profiling of suitable

cases for referral to the LMDC) for effective dispute resolution.

LMDC also organises a Lagos Settlement Week annually whereby

cases which have been litigated for many years are identified and

referred to the appropriate forum (arbitration or other ADR) for

settlement. 

The Rules of the Lagos Regional Centre for Arbitration (adapted

from the UNCITRAL arbitration Rules of 1976) are modified to

provide for the fixing of arbitrator(s) fees in accordance with the

Centre’s schedule of fees which are based on the amount in dispute,

rather than on a daily rated basis, in order to encourage the

expeditious conduct of arbitration and to give the parties an

indication of costs at the outset.  Other modifications include

collection of deposits on account of fees and costs, ensuring

compliance with the Rules and time limits.
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