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“When companies with outstanding businesses and comfortable financial positions find their shares selling far below intrinsic value in the market place, no alternative action can benefit shareholders as surely as repurchases ”

Warren Buffett

Gentlemen of the Fourth Estate, I must straightway confess my delight and honour to be in your midst today to discuss the topic I have been asked to handle.
This is because when I received the invitation letter from the organizers of this programme, I was surprised to see that it was issued by members of the print and electronic media reporting in the area of capital market who had come together with a goal of discharging their duties in a most responsible manner in terms of financial journalism. It is most heartwarming to see such focused intent to enhanced professionalism based on a proper understanding of the arduous technical financial/legal information that they report on. Your work is ultimately consumed by members of the general public and in particular stakeholders in the Nigerian Capital Market and forms the cheapest and broadest way of informing their investment decisions. It is to the credit of your organization, that you strive to train your members to stay abreast of the latest developments in the Nigerian Capital market and even outside the shores of Nigeria.
The new more detailed SEC rules regulating share buybacks is an interesting development for the Nigerian Company law and practice as well as a welcome development aimed at curbing sharp practices of directors and controlling shareholders using company’s resources to entrench their control over the company. 

The traditional conception under Nigerian Company Law is that companies should not be seen to buy their own shares. It was felt that there was an inherent conflict in such a transaction. However, best practices have been changing worldwide in relation to the concept of share buy back. The question would now seem to be to what extent is it desirable to have government intervention by way of regulation rather than absolute prohibition.
The relevant rule for our review here is rule 109B formerly described as relating to “acquisition of own shares by companies” and now meant to read “rules relating to share buy-back”. Obviously here, the modification of the title of this particular Rule has no other role than to align same to the specific technical term/jargon used in international best practice of financial and capital market circles. Hence, the terms “buybacks”, “stock buybacks”, “share repurchase” are clearly and interchangeably used depending on the jurisdictions

Before we proceed to analyze the rules laid out by the Nigerian SEC, it is pertinent to have a full grasp of the concept of share buyback by defining the meaning and scope thereof, its role in terms of capital allocation, motivation for use of share buybacks by companies and imperative for regulation of share buybacks.
We shall thereafter examine the regulatory framework created by SEC with respect to share buybacks by companies in relation to empowering them, the applicable statutes and then make suggestions for conduct of business managers in considering share buy back as a business tool and consider whether there is any need for further regulatory intervention.
THE THEORETICAL CONCEPT OF SHARE BUYBACKS AS A CORPORATE MANAGEMENT TOOL TO DELIVER MORE VALUE TO STAKEHOLDERS IN THE CAPITAL MARKET

Meaning of share buyback

As the term vividly implies, a buyback evokes the idea of a company using its cash to buy its own shares, in other words investing in itself.  As we shall see below, in Nigeria there is a restriction placed on public companies both by the CAMA and SEC Rules to the effect that the company can only draw the cash needed for the repurchase from a specific source. Moreover, the buybacks can only be carried out in a certain manner within a certain time frame and within a certain proportion. 
The justification for these rules is better seen by reference to the history of company law and their codification in the CAMA.  Historically, unscrupulous managers and promoters of a company could create an artificial “bubble” or impression of buoyancy of the shares of a company and fuel dangerous speculative trading of the shares by repurchasing those shares with loans. In order to avoid the prevailing incidence of fraud committed on the unsuspecting members of the General Public by those who were running the affairs of the company, rules were developed in the history of corporate law practice, and the CAMA particularly (Ss. 158 to 165) places a bar on companies acquiring their own issued shares or to taking advantage of any loan or financial assistance to acquire its own shares (Ss 159 and 160 (1) CAMA). The rule is that in order to avoid the incidence of fraud, a company cannot buy its own shares or assist another to buy it, except there are legitimate circumstances such as those mentioned by CAMA. This accords to best international practice and is meant to curb sharp practices of those controlling the affairs of the company (directors and controlling shareholders) howsoever that a lot of progress has been registered in best international corporate law practice with the rising in prominence of rules as a tool of corporate governance and corporate management accountability..

The exceptions to this general rule and their limitative conditions for application are stated in Ss. 158, 160 (2) (3) to 164. For instance, as derogation to the rule, a buyback will be permissible-

· For the purpose of redemption of redeemable preference shares;

· For the purpose of settling or compromising a debt or claim asserted by or against the company;

· For the purpose of eliminating fractional shares; 

· For the purpose of complying with a court order;

· For the purpose of satisfying the claim of a dissenting shareholder, etc

There is a positive side of the coin on the concept of buyback promoted internationally in various jurisdictions such as US. Europe & Australia (admittedly more advanced market environments with tested and refined rules for transparency and accountability). Because a company cannot act as its own shareholder, the repurchased shares will be absorbed by the company, and the number of outstanding shares on the market is reduced (as we shall see later, in the implementation of SEC Rules on buyback, the companies must comply to the CAMA general requirements/procedure for reduction and cancellation of share capital whilst in other jurisdictions the shares may be kept as treasury shares instead of being cancelled). When this happens, the relative ownership stake of each investor increases because there are fewer shares, or claims, on the earnings of the company.
Typically, buybacks are carried out in the context of publicly quoted companies whose shares are freely traded on the market. Indeed, by definition, there is a restriction on share transfer of private companies
 usually owned and managed by a small group of people and not opened to outsiders, and hence the value of those shares are not determined by the performance of the company or the market. Nevertheless, the CAMA provisions on prohibition of share buyback and the exceptions must be viewed as being applicable to private companies and non-quoted public companies while the SEC rules are expressly said to be applicable strictly to publicly quoted companies (Rule 109B(1)).
Role in terms of Capital Allocation

The Nigerian Capital Market has witnessed tremendous growth in the last couple of years under a very auspicious environment with many publicly quoted companies and especially banks (further to the CBN consolidation exercise) showing very impressive performances, with high cash balances, low debt levels and strong cash flows. 
Paradoxically, in view of the above and the standards being set, delivering value and superior shareholder returns in upcoming years will require that publicly quoted companies show the same financial creativity and savviness in capital markets as they have shown in product markets.
What do companies and corporate managers usually do with the excess cash? There are two main capital allocation/deployment options-
· Investments via capital spending, working capital, mergers and acquisitions (i.e. re-injection of capital into the business to grow it furthermore);
· Return of cash to stakeholders such as equity capital providers (dividends or share buyback),  debt capital providers (secured and unsecured creditors through debt repayment) and other stakeholders such as management  & employees (executive compensation, stock options or “golden parachutes”, employees stock options)

As between these two alternatives, experience has shown that there is an implicit bias for corporate managers to plow capital back into the business as encapsulated in the Nigerian colloquial expression ”na where man dey work im dey chop”. 
There are a number of ways in which a company can return wealth to its shareholders. The common ways of wealth return are through stock price appreciation and dividends declaration. Share buyback sends a strong signal to the market when properly used because it results in value appreciation. In the USA, this form of capital allocation to shareholder is said to give the shareholder discretion to opt in or out of the share buyback programme based on the shareholder’s tax situation, cost basis, timing of cash needs and company valuation, whereas with dividends, discretion lies in the company or more specifically its directors. It is said also to be more advantageous to shareholders in terms of tax differentials, but it appears that there is no real difference to suggest that buybacks are a more efficient way to returning cash to shareholders even then. So the question is why would the corporate management of a company choose this option over capital expenditure to grow the business or return of value through distribution of dividends?
Motives for share buyback

Share buybacks are preferred by Management abroad (especially in the USA) for various reasons (ostensibly for the purpose of maximizing returns to shareholders), not all of them being in the best interests of the company-
a. To signal to the market that the company’s shares are undervalued (information signaling)
Sometimes a company uses a buyback programme to repurchase its shares because its management may feel the market has discounted its share price too steeply. For instance, a stock price can be pummeled by the market for many reasons like weaker-than-expected earnings results, an accounting scandal or just a poor overall economic climate. Again, a buy back may be due to management possessing favourable information not known to the market about future cash flows of the company. Thus, when a company spends a huge amount of money buying up its own shares, it sends a signal about the management’s conviction that the market has gone too far in discounting the shares which are being undervalued.
b. Dilution 
Another reason that a company may move forward with a buyback is to reduce the dilution that is often caused by generous Employee Stock Option Plans (ESOP) or compensation package. In strong markets & economies with a very competitive labor market - companies have to compete to retain personnel and ESOPs comprise many compensation packages. Stock options have the opposite effect of share repurchases, as they increase the number of shares outstanding when the options are exercised, i.e. it dilutes the value of shares and weakens the financial appearance or performance sheet of a company, hence the use of share buyback as an antidote to dilution.
c. Improving financial ratios such as Earnings Per Share and increasing financial leverage

The capital market thrives on financial information, ratios and metrics. And sometimes, if not checked the tendency of management of a company is to attempt to enhance its ratios instead of creating value to shareholders. Similarly, use of buy back programmes increases financial leverage by optimizing or balancing the capital structure of the company. Remember that cash is an asset, so buybacks are used to reduce the assets on the balance sheet. As a result the Return on Assets (ROA) of the company increases because the assets have been reduced. In the same vein with the repurchase of shares, Return on Equity (ROE) increases too because there is less outstanding equity in the market. Higher ROA and ROE are seen as positive signs in the market. Again, share repurchase is can be used to change the company’s capital structure through an efficient increase of the debt/equity ratio for underleveraged companies. It must be noted here that management actions in this instance are usually in direct conflict with the guiding principle for buybacks programmes to wit to enhance the value of the companies’ undervalued shares in the market and give value to the shareholders. That is not to say that if the motive for a company to initiate a buyback programme is sound, a by-product of the said good corporate decision might not result in improvement of the company’s financial ratios. 
d. Anti-takeover mechanism
By reducing the liquidity and number of shares available in the market, shoring up the value of the outstanding stocks and enhancing the financial ratios, Management can minimize company’s exposure to hostile raid and or take-over.
There are other sundry ancillary reasons that have been advanced such as tax benefit and wealth transfer (as between participating stakeholders (selling shareholders, bondholders or creditors
 to non-participating shareholders). It is the questionable nature of some of these motivations that justifies regulatory supervision of share buyback transactions to ensure transparency in corporate governance and return of value to investors. There exists a potential risk in share buy back that Management will manipulate the performance indicators of the company to mislead unsuspecting investors into investing in a company in danger of running into insolvency, or a company over-inflating its actual performance in the market:. The recent Cadbury example of manipulation of the books is just very fresh at the back of our mind especially as we bear in mind that the Nigerian Capital market is a fairly young market in a continuous phase of growth.  In the Cadbury case, the company over invested in a plant and was under pressure to give return to shareholders who funded the investment, so they started manipulating their stock position to record phantom sales so they could declare dividend.  A share buyback programme in the regulated market environment would have been an easier and more efficient way to transfer value to those shareholders. 

SHARE BUYBACKS & SHARE RECONSTRUCTION

Now care must be taken not to confuse share buyback to share reconstruction although both lead to reduction of available share capital of the company.  Share reconstruction is a post-merger phenomenon and has become recently en vogue so to speak, especially in the banking sector following the 2005-2006 banking consolidation exercise particularly for banks that were the product of the merger of more than three banks. An example of some banks that have carried on with the exercise is Access Bank, Skye Bank, Platinum-Habib Bank and more recently Sterling Bank. Simply put, share reconstruction is the reduction of issued share capital without any reduction in the market value of the shares. For instance, a company having 10 million units of ordinary shares of 50kobo each valued at say N10 each will after its share reconstruction have 5 million units of shares of 50 kobo whilst the market value of those remaining issued shares will be N20 apiece. The objective of share reconstruction therefore seems to be simply in my view to reduce the huge number of share certificates in the market, especially in the new dawn of dematerialization of shares certificates although there has been claims that share reconstruction helps to deliver improved returns in terms of cash dividends and bonus issue of shares. The controversy surrounding the recent share reconstruction exercise –admittedly during a period where there has been market meltdown- is the fact that virtually all the banks have adjusted the value of the shares below the expected value it should have in the market, leading to protests and outcry to SEC as the capital market regulator. This also shows the disadvantage of share reconstruction vis-à-vis regulated share buybacks programmes which is a thoroughly scrutinized exercise and which must by definition be embraced by its shareholders with the CAMA very stringent requirements/procedure for reduction of share capital (as we shall see later). On the other hand, there is nothing in the provisions of the CAMA that seems to suggest a different and less stringent share reduction procedure for share reconstruction (please see Ss. 106 to 109 CAMA).
Now the risk in share buyback mainly arises when existing directors or controlling shareholders use company resources to buy shares through nominee companies for purpose of maintaining control or to meet capitalization requirements. It seems that where the transaction is not funded by the real assets of the company but say through loans, the good objectives of share buy back may not be achieved. That is why there is need for regulation.
A CRITICAL OVERVIEW OF THE REGULATORY FRAMEWORK CREATED BY SEC FOR SHARE BUYBACKS: RULE 109B
Before analyzing the various sub-rules, it is pertinent here at this stage to lay out a universal yardstick for judging the rationale of a sound buyback programme against the backdrop of corporate management primary duty to give value to the shareholders by creating a continuous and sustainable environment for full return on shareholders’ investments:
A company should only buyback its shares when-

· Its shares are trading below its expected value
· There are no better investment opportunities or better use/allocation of capital
The first segment of this proposition invites managers of the company’s business to act as good investors by buying the stocks only when they are being traded below expected value. This results in a transfer of wealth or maximizing of value from selling shareholders to continuing shareholders.

The second segment addresses the company’s priorities as a value-maximizing company to fund the highest return opportunity first, which may be re-investing in the business depending on the conditions of market (for instance, developing new plant like in the Cadbury example or returning capital to shareholders by share buy back not required if it is realized that proposed plant is beyond market need at the time which was not done in the Cadbury case). Armed with a means for assessing management share buyback decision, let us now have a look at the regulatory framework and legal restrictions created by the Rule side by side with the general statutory provisions of the CAMA.

The rule begins by limiting the scope of its application to publicly quoted company generally
, effectively defining the confines of SEC’s regulatory powers vis-à-vis its sister Commission, the Corporate Affairs Commission (CAC) saddled with the responsibility to regulate the formation, management and winding up of all corporate bodies under the CAMA
: SEC’s regulated powers extend only to capital market transactions in accordance with S13 of the ISA 2007 on functions and powers of SEC. Furthermore, we have shown earlier that the provisions of Ss. 158 to 165 of the CAMA are clear rules regarding prohibition of share buybacks for all companies other than publicly quoted companies.
Again, the intendment of the amendment of Rule 109B (1) is to extend the regulatory powers of SEC on buybacks to all publicly quoted companies. It is to be noted that prior to the 2008 amendment, the older version of the rule being amended laid emphasis on the exercise of SEC’s regulatory powers over banks, as it specifically included banks. This of course must have led to some measure of friction/conflict of regulatory powers as supervisory, regulatory and oversight functions are vested in the Central Bank of Nigeria (CBN) with respect to banks by virtue of the Central Bank of Nigeria (CBN) Act no.7 of 2007
. It is clear however that in many cases, there will be overlapping of functions or conflict of regulation between SEC and other regulatory authorities with respect to the policing of a specific sectors and its dealing in the capital market e.g. insurance banks or pension fund administrators (regulated by NAICOM & PENCOM). Happily, with regard to the CBN, the legislator clearly suggests co-operation as a core value for the Apex Bank (please S.42 of the CBN Act). SEC also acknowledges the need for harmonious working with other institutional regulators on its official website. There is an inter-ministerial panel for all financial services regulators/institutions where such matters are resolved. ISA 2007 also provides a general exception for Federal Government agencies. It is arguable that notwithstanding these provisions, SEC is better placed to regulate capital market issues.
Rule 109B (2) remains unchanged and reads as follows- “Every company acquiring its own shares shall file an application with the Commission for the approval of such acquisition accompanied with detailed information about the transaction including the company’s latest audited financial statements.” Thus Commission’s approval for buyback remains a pre-requisite for buyback programme and great premium is put on detailed disclosure of financial standing of the company
By contrast, additional sub-paragraphs were added to the old Rule 109B (3). Prior to this amendment, Rule 109B (3) required as follows-
· Buyback authorization in a company’s articles of association [this therefore presupposes change of the company’s constitution and relevant returns with the CAC]
· 15% of companies issued shares as maximum ceiling for buyback programme [the apparently stringent limitation on proportion of shares was weakened by the lack of stringent restriction as to time frame or frequency of the buyback programme. Moreover, there was no restriction aimed at carrying shareholders along with the buybacks programmes initiated by management through the requirement of a (qualified?) majority shareholder approval. On this issue, SEC has further gone to clarify that the above proportion shall relate to the existing issued and paid-up equity capital. It is also interesting to note the restriction placed by the CAMA under S162 thereof on number of shares to repurchase as being a maximum of 15% of the total number of shares of the company or 15% of the total number for a class of shares. Regrettably, the provisions of CAMA is not as clear as SEC’s new rule ]
· Filings from directors prior and after the buyback programme [in order to curtail selfish motivations from directors whose compensation packages are sometimes tied to performance and who stand to gain more if the motive of the buyback programme is to improve financial ratios and affect executive compensation package, including stock options. It is clear that today corporate governance frowns at golden parachutes and aims at holding corporate executive more accountable. Moreover, many empirical studies have shown that corporate executive managers have confidential information which is not available to shareholders and when they trade in the shares of their own company, they consistently outperform the market
. The problem lies in the fact that instead of making a public announcement to shareholders, they would rather undertake an expensive buyback programme]
· An undertaking that the repurchased shares shall not have any voting rights attached to same [in line with best international practices that a company cannot be its own shareholder, but rather any repurchased share shall be either absorbed-leading to a reduction of share capital- or kept as treasury shares. The rules go further and extend this restriction of non-voting rights to shares repurchased through nominee or trustee. The rule is not clear whether such nominee/trustee is a natural or juristic person. It is submitted that both natural and juristic persons are covered here. This rule is in line with corporate governance best practices and is already being used in other statutes such as the Pension Reform Act, 2004. S76 thereof provides that a Pension Fund Administrator shall not sell pension funds assets to itself or director or affiliate etc. If one bears in mind that shares are assets of a company, then this rule effectively restricts corporate management of companies from perpetrating fraud on the company and its shareholders by building Chinese walls and repurchasing its shares through nominees and trustees].
[Italicized comments in brackets ours please]
SEC’s statement of policy with respect to the initial share buybacks rules –and indeed the new rules- was to go for a strong regulation of these programmes. This was the position adopted by the Australian jurisdiction during the early-mid 90s
 in sharp contrast with the non-regulated market environment in the USA. Since the late 90s, Australia now operates a less regulated market environment just like in the USA. Aside from the clear challenges of growth and entrenchment of corporate governance in all spheres of company law, particularly public companies, The soundness of SEC’s policy position of strong regulation of the capital market and share buyback programmes is being seen and vindicated today by the global capital market crisis spearheaded by Wall Street in the USA and the domino effect on the Nigerian Capital Market though slightly cushioned.  To that extent, the new rules in general which further fine-tune some loopholes discovered in the previous regulations are most welcome.

The additional new sub-rules and 17 new sub-paragraphs added to Rule 109B (3) lay further emphasis on-

a) Directors -and even auditors/financial advisers- mandatory obligation to comply to their fiduciary or/and professional duties to act in the interests of the company and ensure that a buyback does not result into insolvency:

Rule 109B (3) xii “A declaration of solvency shall be filed with the Commission by the Board of Directors of the company that they believe that the Company would remain solvent in the foreseeable future”.
Rule 109B (3) xiii. The buy-back shall not be made if the company is illiquid (i.e. a Company defaulting in payments of its obligations including dividend payment). A letter from the Auditors on the going concern status of the Company shall be filed with the Commission.”

Rule 109B(3)xvi “The Company and the financial adviser shall file a monthly report not later than 5 days after the end of each month, indicating the number of shares bought, the total amount paid, the minimum and maximum price, and the number of shares cancelled”
The above rules are most welcome especially after the Cadbury corporate mis-governance scandal which has served as a signal for the need to hold directors and other key professionals such as auditors accountable for breach of their duties of care professional and otherwise. SEC continues to send a clear and consistent message through these new rules. For the directors in particular who are required to file a statement as to the state of insolvency, this is further in line with S112 CAMA which imposes on them a statutory duty to inform shareholders promptly as to any serious loss of capital. R109B (4) also requires returns of quarterly audited accounts
b) The fact that a buyback must not result into insolvency, and as such the source of funding of a buyback shall be disclosed (see Rule 109B (3) xii and xix. This means typically that under CAMA, the source of funding a buyback programme will be limited to surplus funds from the share premium account of a company arising from the sale of company shares at a premium or accumulated profits that would otherwise have been available as dividends to shareholders (see R109B(3) vi). This also echoes S159/160 CAMA to the effect that the company cannot use borrowed money directly or indirectly through nominee companies to repurchase its shares. Sections 105 and 120 of CAMA on reduction of share capital and share premium account of the company. Typically, a company uses the surplus funds/proceeds of sale of its share at a premium to defray preliminary expenses of the company, the difference and loss arising from the issuance of shares at a discount, pay any premium payable on redemption of redeemable shares or to pay up unissued shares of the company to be issued to shareholders as fully paid bonus shares, this further accords with best practices and dictates of financial soundness and solvency of the company.
c) The issue of share buyback not resulting in insolvency or lack of financial soundness is also tackled by R109B (3) xx which envisages a situation whereby the shareholders fund of the company shall not fall below any legally prescribed minimum for the line of business. This rule is all the more pertinent for certain sectors or industries such as banks & financial institutions, pension fund administrators and insurance companies who are  enjoined to keep a certain minimum of capital under their relevant statutes. 

d) Stringent rules of shareholders’ approval by way authorization of the share buyback programme through a special resolution at a General Meeting of the company’s shareholders (please see sub-paragraph iv and v).
Compliance with CAMA procedure relating to reduction of share capital and cancellation of shares (please see 109B (3) iv and x). In this regard, we shall examine CAMA provisions on reduction of share capital which not only requires a) a meeting of the members of the company and subsequent decision as to buyback through a special resolution (S106) but also b) court confirmation of the decision of the shareholders (Ss.107 & 108) and c) registration of the court’s order and the company’s minutes sanctioning the reduction of share capital (S109). By virtue of S233(2) of the CAMA, a special resolution is that which is passed by not less than three fourths(75%) of the votes cast by such members of the company at a general meeting of which twenty one days' notice, has been duly given. The provisions of the CAMA appear to be very stringent although not surprising having regard to the traditional aversion for share buyback as stated earlier. As it stands, any decision as to share buyback must prove to be giving tremendous value distinguishable from dividends distribution to shareholders. This has raised some concerns that share buybacks may not be embraced by this country until the CAMA is amended. 
e) Stringent and overwhelming requirements as to disclosure of most recent financial information and publicity of the share repurchase prior and after the buyback programme (see R109B (3) v, vi, xii, xiii, xv, xvi, xxi) both from the company, its directors, auditors and financial advisers. The advert to the public must disclose relevant information to the public as to size, nature, duration and potential impact on the company’s financial standing. It must be noted that the notices and filings are both at the CAC and with SEC. It must also be noted that the rules generally frown against arrangements that may suggest a conflict of interests as R109B (3) xxi prohibits a buyback facilitated by a stock broking firm which is a subsidiary of the company involved in the buyback programme.
f) The rules rectify the lacuna stemming from its lack of restriction on the timeframe and frequency of buybacks within the context of a strong regulation of buyback programmes (please see R109B (3) xi and xviii). The rules provide for a maximum period of 12 months for the completion of the buyback programme and also provide for buyback programmes to be separated by a period of 365 days which is absolutely incomparable with buyback sprees that can be witnessed in US, Europe and India. For instance, SEC Rule 10b-18 in the USA limits the time, price, volume and number of brokers on a daily basis!

g) The rules finally accommodate two acceptable modes of buybacks for the company, to wit, open market or through self tenders (please see R109B (3) vii). Against the backdrop of the first part of this paper, this choice by SEC in itself proves the Commission’s commitment to protect the shareholders and the general public over corporate executive management business considerations and not always pure motives
. In other less regulated jurisdictions in addition to these two acceptable methods, there are other methods for shares buybacks with different objectives, advantages/disadvantages. We shall briefly outline the various methods of share buybacks
i. Open market repurchase is the most popular and widely used method and accords to true principle and objective of share buyback i.e. market signaling. In this method companies simply purchase like any investor their own shares in the open market. It also offers the greatest degree of flexibility as well as regulatory scrutiny. But empirical studies have shown that it exhibits the weakest signal of a management’s conviction that the company’s shares are undervalued in the market, particularly when it is aimed at avoiding dilution of shares due perhaps to ESOP or Executive Compensation. But the disadvantage is the fact that there are many associated costs relating to the stringent SEC requirements for disclosure, publicity, filings etc. A buyback programme as it stands now under SEC new rules will impose high transaction costs.
ii.
Self tenders Offers: under this arrangement, management will offer to repurchase a portion of shares (not higher than 15% as stated in R109B (3) i) within a specified period not higher than 12 months from the date of shareholders resolution. This method unlike open market buyback where the price is determined by the current value of the shares is more effective in sending a signal that the company’s share value is undervalued as there is a qualified discretion of the Board of Directors to fix the price at which the company can repurchase its shares (not more than 5%above the average market price of the shares over the last 5 days see R109B (3) xiv).
iii.
There are other methods of buybacks that are prevalent in the US as well as Australia where there is minimal regulation. For instance, the buyback can be by way of Dutch auction (this is a variant of self tender whereby the management fixes the portion of shares it seeks to repurchase before the expiration date. The purchase price range is fixed -a premium to the market- whilst selling shareholders will tender their shares at any price within the range fixed, and starting from the bottom the company will cumulate the number of shares necessary for its buyback programme. Dutch auction are efficient transactions and send very strong signals to the market and result usually in long lasting increase in the value of the shares of the company) or privately negotiated purchases/selective buy-backs (a deal is struck with a single or specific group of shareholders
. This category includes employees share buyback schemes. Selective buybacks are usually targeted as a defence mechanism by management to improve its financial ratings by way of avoiding dilution of shares owing to ESOP, or as a mechanism against hostile take-over or to ease out an obnoxious substantial shareholder etc). The new SEC Rules seem to exclude these other alternative methods of buyback, but there seems to be no reasonable explanation to this save the framework of stringent control that has been developed for now. But even then, it is not foreseeable that SEC can through its regulatory oversight stop the incidence of black market share buyback in this age of dematerialization of share transaction. It is observed that recently SEC exposed draft regulation on book building which is like an auction sale method for pricing of public offers. It is hoped that this would extend to share buyback sooner than later.
j. Incidentally, by R109 (3) (xviii) SEC seeks to regulate the pricing for the redemption or repurchase of redeemable shares. The sub-paragraphs echoes the provisions of Ss. 158 and 161 (b) of the CAMA. It is arguable that this may not encourage equity venture capitalists who want companies to redeem their shares without regulatory intervention. This has potential for adversely affecting foreign direct investment in Nigeria by venture capitalists.
k. Finally, R109B (3)viii provides that residual Debt-Equity Ratio (DER) after a buyback programme shall not exceed 2 to 1, the equity for this purpose being the shareholder’s fund. DER is a measure of the company’s financial leverage. It is calculated by reference to the long term debt of the company divided by the common shareholders equity. A high debt/equity ratio generally means that a company has been aggressive in financing its growth with debt capital; it indicates that less equity capital is used to finance its assets. Typically, investing in a company with a higher debt/equity ratio is riskier especially in times of rising interest rates, due to the additional interests that have to be paid out for the debt capital. It means that the company may be subject to volatile earnings as a result to additional interest expense. On the other hand, aggressive debt financing used to grow the business of the company can lead to higher earnings and returns. SEC is therefore trying through this rule to have the company avoid too much exposure to the volatile conditions of the market by fixing a maximum of 50% loan to value ratio (i.e. 2 to 1). It seems that imposition of a 2:1 of debt equity ratio is arbitrary. Gearing ratio varies from industry to industry, so to put a one-fits-all solution may not have been appropriate...
CONCLUSION 

On the long run, the policy standpoint of the Commission for a strong regulation of share buyback programmes makes a lot of sense especially having regard to the crisis being faced currently globally by capital markets that have been championing a less regulated environment for buybacks in the USA, Europe and Australia amongst others. Comparatively, the Nigerian Capital Market has been cushioned from the domino effect of the present global capital market which is chiefly due to the lack of regulation of Wall Street.

Moreover, having regard to the mission and vision of SEC "To develop and regulate a capital market that is dynamic, fair, transparent and efficient, to contribute to the nation's economic development", the present level of growth of the Nigerian Capital Market and Corporate Governance enforcement, the new rules on share buyback may prove very useful to protect the general public and investors in the capital market but is capable of discouraging foreign direct investments. There are still a few loopholes here and there and some downsides such as high cost of buyback transactions, but experience as they say is the best teacher and the Nigerian Capital market is robust and ebullient and shall hopefully adjust accordingly. Further, it would seem that some aspects of the regulation are either arbitrary or too stringent and it is expected that after sometime soon there would be further review to fine tune the regulation to enable the achievement of positive aims of share buyback whilst arresting any abuse of the concept. It is also hoped that the Commission would pay closer scrutiny publicly quoted companies that seem to be abusing the related concept of share reconstruction at the expense of the returns on value they are meant to give to their shareholders’ portfolio.
Thank you for listening. 
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Elevated to the rank of Senior Advocate in 2000, Anthony Idigbe has worked closely with regulators of the privatization, capital markets, investments and corporate finance industries and companies involved in privatization, capital markets, investments and corporate finance transactions. He has on numerous occasions advised the Securities & Exchange Commission, the Bureau of Public Enterprises (BPE), National Council on Privatisation and several financial institutions. He has wide knowledge and experience in Capital Market Law and transactions. He was the Chairman of the Capital Market Solicitors Association (CMSA) of Nigeria for many years and has presented a number of Papers at various Capital Market fora. He has also represented SEC in a number of disputes and has appeared before the Investments and Securities Tribunal (IST) in many cases. 

He has attended several Seminars/Workshops including The Nigerian Stock Exchange’s Conference of Chief Executive Officers and Directors of Quoted Companies held on September 3-5, 2006; United Nations Institute of Training and Research (UNITAR) Seminar on Legal Aspects of International Debt Management held in Accra, Ghana 7th to 17th October, 1991; United Nations Institute of Training and Research (UNITAR) National Follow-up Workshop on International Debt Restructuring held at Gateway International Hotel, Otta Ogun State Nigeria – 8th to 12th June, 1992; Securities & Exchange Commission Workshop on Capital Market Operations for judges and the Bar held at NICON Hilton Hotel Abuja December 5th and 6th 2001; Hartford Green Consulting Workshop on Designing and Implementing a Corporate Governance & Compliance Structure held on the 15th of March 2007, to mention a few. He is also the lead Partner, Legal Advisory Partnership, a consortium of law firms currently advising the BPE on privatization and sector reform processes.

Contact: a.idigbe@punuka.com
Some of the articles and presentations by Anthony Idigbe, SAN include:

· Stock Broking/Public Issue: The Role of Lawyers being paper presented at the Business Law Session of the Annual General Meeting of the Nigerian Bar Association on the 26th day of August 2003 at Zodiac Hotel, Enugu.

· The Role of Stockbrokers, Registrars and Investors in Deepening the Securities and Commodity Market – The Emerging Markets Challenges being paper presented at a 3-Day Thematic Workshop on the 3rd day of November 2004 at Congress Hall, NICON Hilton Hotel, Abuja.
· Initiation of Proceedings before the Investments and Securities Tribunal being paper presented at a seminar organised by Centre for Laws Development Studies on the 29th day of April 2003at Eko Hotel Limited.

· Public Offering of Securities – The Role of Solicitors to the Issuer and to the Issue Held, being paper presented at a 3-Day workshop on a Public Offering of Securities on the 30th day of July 2004 at SEC Lagos Zonal Office.

· Legal Issues in Mergers and Acquisitions being paper presented at a 2-Day Workshop titled Banking Consolidation through Mergers and Acquisitions: Developing Competitive Advantage on the 30th day of November 2004 at the Lagoon Restaurant, Lagos.

· Public Issue of Shares and other Securities: The Role of Lawyers being paper presented at the Business Law Session of the Annual General Meeting of the Nigerian Bar Association on the 23rd day of August 2003 at Zodaic Hotel, Enugu.

· Legal and Regulatory Issues in the Capital Markets being paper presented at a 3-Day Capital Markets Course of TOD Centre on the 3rd day of July 2002 at Sheraton Hotel and Towers, Ikeja, Lagos.

· Capital Market Laws and Professional Ethics – The Nigerian Solicitors Perspective being paper presented at a Workshop on Capital Market Law and Ethics on the 12th day of November 2003 at SEC Training School, Abuja.

· Investor Protection in the Nigerian Capital Market being paper presented at a 3-Day Annual Law Week of the Nigerian Bar Association, Abuja Branch on the 11th day of December 2003 at NICON Hilton Hotel, Abuja.

· Conducting a case at the Investments and Securities Tribunal being paper presented at one day workshop on the Investments and Securities Tribunal and Investors Protection on the 16th of June 2004.at the Conference Room of the Lagos Zonal Office. Differentiating the Old from the New Rules: A Cyclical Upturn or a New Paradigm? Being paper presented at a Two Day Intensive Workshop On: The New Civil Procedure Rules of The High Court of Lagos State held at Protea Hotel Oakwood Park, Lekki Expressway, Lagos.   

Other Papers presented by him can be viewed on the firm’s website www.punuka.com
*Paper prepared jointly with Okorie Kalu Esq., Senior Associate PUNUKA Attorneys & Solicitors and delivered at CAMCAN 2008 Training Programme,


Conference Hotel, Ijebu-Ode, Ogun State on the 16th November, 2008


� Berkshire Hathaway 1984 Annual Report





� UK, USA or Australia


� S22(2) CAMA


� Because the increased debt used to finance the buyback reduces the assets of the company and therefore the value of the creditors claims.


� Please see Rule 109B(1)


� Please see S7 CAMA


� S. 33 (1) (b) of the CBN Act 2007 (formerly S. 28(1) (b) of the repealed Act) provides that the CBN is additionally empowered by its enabling Act to “issue guidelines to any person and any institution under its supervision" howsoever that it is arguable that the Act does not mean to empower the CBN to dealing with investments & securities business or capital market business within the meaning of the ISA 2007.


� I. M. Ramsay “Directors Share Deals: Going Public” (1992, September) Journal of the Securities Institute of Australia 8.


� Comparing share buyback in highly regulated and less regulated market environments, by Asjeet S. Lamba and Ian Ramsay


�As the DG of SEC, Musa Al-Faki rightly pointed out recently at a workshop organized under the aegis of the Independent shareholders Association of Nigeria (ISAN) on the desirability of buyback programmes,, the programme is a times a tool by which management can illegally manipulate their companies share prices through mopping thereby creating artificial scarcity in the market and subsequent price increase. Also as earlier said, use of buyback for the purpose of high-gearing  leads to greater insolvency risk and financial distress undermining the shareholders’ value and interests in the company�


� This option is actually considered by the CAMA which allows a company in case of deadlock and conflict with minority shareholders  to buyback the shares of the minority shareholder 
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